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MESSAGE FROM THE PRESIDENT

The IMGL Continues Its Educational
Mission With Stellar Conferences and
IMGL Masterclasses Worldwide

Michael E. Zatezalo
President

I

BY MICHAEL E. ZATEZALO

N APRIL THE IMGL HELD ITS ANNUAL
Spring Conference in San Francisco which
was well received. I would like to thank the
co-chairs of the conference committee, John
Maloney and John Roberts, for their timeless efforts in putting together a first class program including an appearance by the former Mayor of
San Francisco.
One of the highlights of each year is the
IMGL reception at G2E and the presentation of
the “Regulator of the Year Award” – North America. The award is given in recognition of the regulator’s overall contribution to gaming. IMGL is
proud to announce this year’s Regulator of the
Year, Allen Godfrey, Executive Director of the
Mississippi Gaming Commission. Allen has
been the Executive Director since 2011 and has
been instrumental in guiding the Mississippi gaming industry through continued growth notwithstanding several natural disasters including
Hurricane Katrina. This award is given annually
based upon not only the recipient’s contributions to
the gaming industry but his overall work as a regulator and a demonstration of service to the community. Congratulations Allen.
The IMGL fall conference will be held on
October 23-25, 2016, in Dublin, Ireland. Co-Chairs
of the conference, Joe Kelly and Sean McGuiness,
have put together a very strong program which will
include panels on eSports, AML in Europe, the
United Slots and Asia, Daily Fantasy Sports in the
United States and Europe and the Brexit and how
it will impact the gambling industry.
The IMGL Masterclasses continue to be a
popular and sought after presence at gaming
conferences throughout the world. Recently, the
National Council of Legislators from Gaming
States (“NCLGS”) asked the IMGL to create a regulatory panel at its annual conference in Boston,
Massachusetts. Thanks to Marc Ellinger and Bob
4
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Stocker for putting together an outstanding panel
on short notice. As a result, the NCLGS wants the
IMGL panel to be part of their conference next
year. The following is a list of IMGL Masterclasses scheduled for the rest of this year:

DATE

September 8, 2016
September 14-15, 2016

KPMG eGaming
Summit –
Isle of Man

European Association
for the Studies of
Gambling –
Lisbon, Portugal

October 30-November 3, 2016 International
Association of
Gaming Regulatory –
Sydney, Australia
November 7-9, 2016
November 15, 2016
November 22-23, 2016
November 29, 2016

Malta iGaming
Seminar (MIGS) –
Malta

MGS Macau Gaming
Show
Eastern European
Gaming Summit –
Sofia, Bulgaria

OFXG TLV + GO
Gaming International
Summit,
Tel Aviv

Finally, the IMGL has set the dates for its 2017
Spring Conference in Miami, Florida, for May
10-12 at the Turnberry Isle Resort. Our co-chairs
for the conference are Marc Dunbar and Daniel
Wallach. It promises to be another great conference in keeping with the IMGL’s educational
mission. ❆
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LETTER FROM THE EDITOR

The Development of Indian Law,
Indian Gaming Law and Indian Gaming

Dennis J. Whittlesey
Editor

W

BY DENNIS J. WHITTLESEY

elcome to the Second Issue of Indian
Gaming Lawyer, a publication dedicated to
issues associated with the Indian gaming
industry in the United States. This issue is
devoted to exploring the origins and development of Indian
Law and, consequently, Indian Gaming Law. They constitute
the foundation for an industry that is now generating annual
revenues of $28.9 billion.
With this predicate, our goal is to explain the origins
and development of Indian Law in general and how the evolving legal principles constitute the foundation for the development of the industry that exists today. This leads us to an
in-depth look at issues – including, entirely too often, outright
opposition – resolved and overcome by successful Indian gaming proponents in various states.
The discussion is supplemented with a comparative
overview of Canadian and United States indigenous gaming
law, including a unique opportunity for most of our readers
to look at indigenous gaming in Canada..

THE FOUNDATION OF INDIAN LAW IN THE U.S.

This article establishes the foundation for those to follow. To
this end, we carefully examined the three decisions written by,
the Fourth Chief Justice of the Supreme Court, John
Marshall, that are commonly referred to as the “Marshall
Trilogy.” These decisions were written in 1823, 1831 and
1832, laid the groundwork for what ultimately became Indian
Law in the United States.
The principle of tribal Sovereign Immunity ultimately
evolved from Marshall’s efforts to provide a foundation for the
law that he seemed to understand would come at some time
in the future. However, the evolution he may have anticipated
did not come quickly. Indeed, it was not until the 20th Century
that the applicable modern law was developed and led to the
Supreme Court’s 1987 landmark Indian gaming decision of
California v. Cabazon of Mission Indians.

THE SMALL RURAL OREGON TRIBE THAT OPENED
THE STATE’S FIRST CASINO IN THE FACE OF STATE LAW
PROHIBITING “CASINOS” AND NO TRADITIONAL FUNDING

This two-part article is the second in our “History Corner”
series written by the well-known ethnohistorian, Dr.
Stephen Dow Beckham who has worked continuously in
Indian Country since his boyhood in the Oregon coastal city
of Coos Bay. Dr. Beckham recounts the successful efforts
6
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of a small and largely-unknown tribe to secure a Class III
Gaming Compact in 1992 and then finance its casino. That
Tribe is the Cow Creek Band of Umpqua Tribe of Indians
of Canyonville, Oregon.
With enactment of IGRA in 1988, tribes in many states
began exploring the ways in which they could development
gaming and realize what even then was expected to become a
major financial opportunity the scope of which was previously
beyond tribal dreams. However, Oregon tribes had little-to-no
expectation of ever securing gaming approval because Oregon
law prohibited the operation of “casinos” anywhere in the state.
In Part I, Dr. Beckham explains that the Tribe and its
“Gaming Team” developed a creative strategy that identified
a flaw in the Oregon law and led to development of Class III
gaming in a manner that minimized the potential for an
anticipated legal challenge from potential casino opponents.
That challenge was never filed.
In Part II, Dr. Beckham explains that there was no
conventional financing available within the state for the reason
that Oregon banks viewed financing Indian gaming as beyond
their confidence level. Indeed, the project seemed doomed
since no Oregon banks would even seriously consider financing the project. Once again, the Tribe managed to overcome
a seemingly-fatal obstacle and secure financing through
federal and overseas resources. The Tribe’s Seven Feathers
Casino and Resort has become an economic success in spite
of its rural location in its home town of Canyonville located
far from any urban area.

THE CALIFORNIA TRIBES’ DEVELOPMENT OF GAMING
DESPITE LEGAL AND POLITICAL OPPOSITION

The California tribes’ leadership is underscored by the
Cabazon Litigation that, in turn, led to Congressional enactment and Presidential signature of IGRA only 20 months
after that landmark Supreme Court decision. This article is
written by Sacramento gaming lawyer Jane Zerbi who has
been on the front lines of tribal gaming for more than 20
years, and it is important for more than just Cabazon since
tribal development of casino gaming was stalled by one
Governor’s refusal to negotiate Compacts allowing significant
types of legal gaming. The tribal proponents were compelled
to develop a favorable ballot measures on two separate
occasions, and the voters supported tribal gaming both times.
The first was approved in November 1999, but legal challenges
necessitated a second which was approved by voters on the

March 2000 ballot. Although legal challenges continued, the states tribes
have moved forward to develop what today is a $7 billion industry.

INDIAN GAMING IN ARIZONA:
“THE GREAT COMPROMISE AND CONTROVERSY”

To any observer, the Arizona Indian Gaming industry appears vibrant and
smoothly-functioning. This situation was won by hard work, as is explained
by Snell & Wilmer’s partner Heidi McNeil Staudenmaier, one of the most
well-known Indian Law attorneys in the country.
Faced with both political and legal opposition to the development of
gaming, the tribes followed the California strategy that involved state-wide
referenda on favorable ballot measures in face of strong anti-casino sentiment. During the battle to attain gaming approvals, the tribes received help
from the Secretary of the Interior (and former Arizona Governor) Bruce
Babbitt who assisted in tribal-state negotiations that resulted in a compromise in June 1993. The result was the development of Compacts for 16
tribes for 10-year terms, utilizing what the state anticipated would be
a standard form compact.
The Compromise of 1993 was challenged two years later when the
Salt River Pima-Maricopa formally requested a standard form compact, but
the new Governor announced that he no longer would either negotiate new
compacts or even renegotiate existing compacts when they expired. This
led to litigation in federal and state courts and, ultimately, a tribal-backed
1996 ballot referendum known as the “Fairness Initiative” that was overwhelmingly adopted by the electorate. The Governor continued refusing
to negotiate, leading to further litigation alleging that the Fairness Initiative
was unconstitutional. This legal challenge was rejected by the courts.
Still seeking legal finality, the Salt River Tribe had filed a Mandamus
Action in the Arizona Supreme Court in 1996, and the court ruled in 1997
that the Governor was required to negotiate a compact or at least execute a
standard form Compact with the Tribe. That tribe’s standard form compact
was executed in 1998. Subsequent negotiations initially resulted in new
compacts in 2002 and 2003 with a total of 21 tribes. Those compacts are
essentially identical and their language has been codified as state law.

THE ADMINISTRATIVE AND JUDICIAL BATTLE TO ESTABLISH
GAMING IN OKLAHOMA

Graydon Dean Luthey, Jr. is one of premier Indian Law and litigation
attorneys in Oklahoma. He is writing this article in the context of both his
private practice as a senior partner at his law firm and his role as General
Counsel of the Oklahoma Indian Gaming Association. Luthey was one of
the state’s gladiators in the legal battles ultimately required before the
Oklahoma tribes could conduct gaming, going back to early efforts to even
offer Class II gaming and continuing through the development of the state’s
“legislated” Compact.
In this comprehensive article, the author recounts the fact that the
Oklahoma tribes had to pursue federal litigation, and find ways to block
federal agency attempts to legislatively and administratively shut down
successful games that fully complied with federal law.

THE ALABAMA STORY: THE STATE’S ONLY TRIBE HAS PERSEVERED
AND SUCCEEDED DESPITE LONG-TERM AND CONTINUING
STATE OPPOSITION

For much of its existence as a tribe, the Poarch Band of Creek Indians
(including its members) have resided in a corner of the State of Alabama
near Montgomery and essentially been ignored as both a Tribe in specific

and as Indians in general. That has changed and our author for this element
of the Gaming Development story is a member of that Tribe. Indeed, she
literally has lived the battle from tribal poverty and obscurity to the
successful business juggernaut it has become.
During her childhood, our author Venus Prince lived within her tribal
community, and has many memories of her youth and teen years which she
has shared as part of telling the Poarch Creek story of overcoming state
government hostility towards every step to economic independence undertaken within her community. In a very personal and poignant article, she
recalls the tribe’s gaining federal recognition in 1984 when she was 11 years
old, followed by the federal government’s declaring reservation status for
the tribal lands only a year later.
While Ms. Prince has a compelling personal story and history, she does
not dwell on her own achievements. Instead, she has chronicled the Tribe’s
work in developing small bingo venues into what today are spectacular gaming resorts. Her article details the constant hostility directed toward the
tribe by state officials, attitudes that continue to this day. The response of the
Tribe has always been to focus on the journey and, in turn, the amazing
financial success now enjoyed by the Tribe.
This story is far from over. Our author reports that Poarch Creek is
now using the fruits of its labors to work with and assist other tribes in
pursuing their dreams. She mentions the Washoe Tribe of Nevada and
California for one, but there are others whose members have gotten to know
the Poarch Creek leadership and business development team as they work
together for economic development and tribal self-sufficiency. After generations of isolation and lack of economic opportunity, this tribe has succeeded
and, in turn, become a model for others to follow.

A COMPARATIVE OVERVIEW OF CANADIAN AND U.S.
INDIGENOUS GAMING LAW

Finally, we have a unique article tracking and comparing the development
of gaming in the United States and Canada. And, it is appropriate that the
authors are from each side of the border. From the U.S. side are two gaming
experts who are well-known throughout the country. Kathryn R.L. Rand
is Dean of the University School of Law and her colleague is Dr. Steven
Andrew Light, Associate Vice President for Academic Affairs and Political
Science at the same university. Rand and Light are co-directors of the
Institute for the Study of Tribal Gaming Law and Policy and have spoken
widely and written extensively. The third author is Yale D. Belanger, who
is a Professor of Political Science at the University of Lethbridge in Alberta
The scope of Indian gaming in the U.S. is well reported. It has become
a $29 billion industry, with 240 tribes operating over 470 gaming operations.
In contrast is the Canadian First Nations gaming industry which consists
of fewer than 20 casinos in five provinces, as well as limited “VLT palaces
in a sixth province. Still the combined gross is $1 billion and the authors
report that the effects of that sum are similar to those in the U.S.
This article offers a rare opportunity to understand the parallel twonation development of gaming, and its conclusion articulates a concise
summary for the non-Canadian readers. With this, our authors make it clear
that our gaming neighbors to the north share the same objectives as those
of the tribes in the United States.

With the foregoing as predicate, enjoy the “gaming journey” upon
which you are about to embark. We all personally learned a great deal while
developing this issue of Indian Gaming Lawyer! As you read it, we think you
will share that learning experience. ❆
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This map, made in 1900 by a James Mooney, shows the shrinkage of Cherokee Country in its original location in the southeastern U.S.
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The Foundation of Indian Law
in the United States
BY DENNIS J. WHITTLESEY AND PATRICK SULLIVAN

he following brief examines the so-called “Marshall
Trilogy,” comprised of three decisions written by John
Marshall, the great Fourth Chief Justice of the U.S.
Supreme Court. These decisions laid the foundation
for Indian law in the United States and established the allocation
of property and jurisdiction between federal, state and tribal governments. The brief also examines United States v. Wheeler, a 1978
Supreme Court decision holding that the Fifth Amendment does
not bar successive tribal and federal prosecutions because Indian
tribes are separate sovereigns.
These case briefs highlight the following principles that constitute the foundation for American Indian Law today: (1) that,
prior to European contact, Native American society was governed
by its own laws; (2) that European “discovery” diminished, but did
not extinguish, native rights in property and self-government; (3)
that state law is not applicable to Indian tribes; and (4) that the assertion of tribal self-governance and adjudicatory authority is valid
to the extent that it does not interfere with federal law.
8
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These cases are a product of their time, and refer to the first
American inhabitants disparagingly and falsely. Marshall’s references to the natives as “fierce savages,” which he knew to be false,
was a necessary step in his inevitable conclusion that the colonists’
title claims took priority over the rights of the tribes. In Johnson v.
M’Intosh, the first in the Trilogy, he wrote:
However extravagant the pretension of converting the
discovery of an inhabited country into conquest may appear;
if the principle has been asserted in the first instance,
and afterwards sustained; if a country has been acquired and
held under it; if the property of the great mass of the community originates in it, it becomes the law of the land, and
cannot be questioned.
Marshall’s statement captures the tension between his view
that the principle of “discovery” is a “pretension” and his belief
that the sheer inertia of the ongoing colonization of Indian land
prevented any resolution that did not dispossess the tribes of
their title.1

I. JOHNSON V. M’INTOSH, 21 U.S.
(8 WHEAT.) 543 (1823).

Johnson v. M’Intosh was a widely watched case the outcome of which would determine the contested ownership of enormous quantities of land purchased by
speculators directly from Indian tribes. In fact, ownership of all United States real estate was at issue, as
Indian land title is the necessary first link in every
American chain of title.2
Chief Justice John Marshall stated that the issue
before the Court was “the power of Indians to give, and
of private individuals to receive, a title which can be
sustained in the courts of this country.” 21 U.S. at 572.
If the Indians had such a right, plaintiff Joshua Johnson’s title, purchased directly from the Indians, would
be valid. Otherwise, defendant William M’Intosh’s
title, purchased from the Indians by the United States
and patented to M’Intosh, would control. Marshall’s
opinion applied the Doctrine of Discovery as the rule
and outlined its principal elements: (1) that discovery
vested ultimate title in the discovering nation with a
limited right of occupancy remaining in the Indians,
(2) that the discoverer had the exclusive right to acquire
land from the Indians, and (3) that the Indians retained
a diminished sovereignty. Id. at 573-585.
Johnson had inherited two tracts of land previously purchased by land speculator William Murray in
what is now Illinois and Indiana. Murray purchased
one tract from the Kaskasia, Peoria and Cahokia Nations
in 1773 and another from the Piankeshaw Nation in
1775, despite warnings that his purchases violated the
Royal Proclamation of 1763 prohibiting individuals
from purchasing land directly from Indians. Murray
repeatedly petitioned Congress to confirm his title to
the land but without success. See Johnson v. M’Intosh
case history, 1823 U.S. LEXIS 293, 25-26.
In the 1780s, all thirteen original states ceded their
Western land claims to the general United States government to open the land for orderly expansion and
settlement pursuant to the Northwest Ordinance of
1787. In 1803 and 1809, the United States entered
treaties with the same tribes Murray had purchased
from, purchased the same land from those Tribes,
opened land offices and began patenting the land to settlers. William M’Intosh obtained his patent from the
federal government in 1818. Id. Johnson immediately
sued to eject M’Intosh from the land in the District
Court of Illinois.
A fascinating ingredient of this litigation is that
legal scholars have since determined that the two land
claims did not, in fact, overlap, even though the parties
stipulated that they did. The entire case appears to
have been manufactured by the parties in order to get
a court determination as to whether title to land pur-

chased directly from tribes was valid. Author Eric
Kades wrote, “McIntosh did not contest a single fact
alleged in the complaint, jurisdictional or otherwise.
Perhaps he participated in framing the complaint,
which became the stipulated facts of the case. Neither
the district court nor the Supreme Court questioned
any of these facts. Everyone involved, it seems, wanted
a decision on the legal question of the validity of private
purchases from the Indians.”3
Johnson lost the case, and, with the consent of
M’Intosh, John Marshall’s Supreme Court took
the appeal. Id. at 26. Marshall began his discussion
of the power of Indians to convey title by stating that
the rule to determine questions of land title must lie
not in “abstract justice” but in “those principles also
which our own government has adopted.” 21 U.S. at
572. Those principles were what would come to be
called the Doctrine of Discovery4—the law developed
between the “potentates of the old world” in order to
avoid conflicting settlements and war as they raced to
appropriate the new world for themselves. Id. at 573.
First, Marshall cited the principle “that discovery
gave title to the government by whose subjects, or by
whose authority, it was made, against all other European governments, which title might be consummated
by possession.” Id. at 573. This principle granted the
discovering nation the sole and exclusive right to
acquire the discovered land from the Indians and preempted claims of competing nations.
Second, Marshall declared the principle that the
Indian occupants lost “complete ultimate title” upon
discovery but retained certain rights including a “right
of occupancy.” Id. at 574. Marshall stated, “[i]t has
never been contended, that the Indian title amounted
to nothing. Their right of possession has never been
questioned. The claim of government extends to the
complete ultimate title, charged with this right of possession, and to the exclusive power of acquiring that
right.” Id. at 78. Indian title, while inferior to the title
of the discoverer, remained a compensable “legal and
just claim to retain possession.” Id. at 574.
Third, Marshall hinted at an element of the doctrine that he would subsequently elaborate in Cherokee
Nation v. Georgia and Worcester v. Georgia: that discovery
diminished, but did not extinguish, the Indians’ sovereignty
as nations and right to govern themselves. Upon discovery,
“their rights to complete sovereignty, as independent
nations, were necessarily diminished,” but discovery left
the Indians with “a right to such a degree of sovereignty as the circumstances of the people would allow
them to exercise.” Id. at 587.
After outlining the principles of discovery, Marshall
described how the doctrine came to apply to the Indians

Dennis J. Whittlesey
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and to this case in particular. In a historical discussion of the settlement of America, he asserted that the principles of discovery
were the foundation of the claims of all European explorers and
of England in particular. Id. at 576. England, France and Spain
maintained competing territorial claims in the new world, which
they resolved through armed conflict and eventual treaties. Id. at
580-584. After the American revolution, the treaty concluding the
war confirmed that “the powers of government, and the right to
soil, which had previously been in Great Britain, passed definitively
to these States.” Id. at 584.
Marshall explained that the usual “law which regulates, and
ought to regulate in general, the relations between the conqueror
and conquered” was incapable of application to the Indians. Id. at
591. That rule of “title by conquest” required that in European
wars between Christian nations, “the rights of the conquered to
property should remain unimpaired.” Id at 589. However, because
the Indians were “fierce savages, whose occupation was war,” the
inevitable consequence was the principle that they must be considered merely as occupants incapable of transferring their land to
others. Id. at 590. Furthermore, because “the property of the great
mass of the community originates in it,” the divestiture of Indian
title “becomes the law of the land, and cannot be questioned.” Id.
at 591. The alternatives remaining to the colonists were to abandon
the country, or to be massacred. Id. at 590. Marshall thus ostensibly lamented the “pretension” that discovery of an inhabited
country could divest the property rights of the original inhabitants, but reached the conclusion that it was the only possible outcome. Id at 591-592.
Marshall found additional support for the principle that Indian
title could not be conveyed directly from Indians to individuals in
the Royal Proclamation of 1763,5 which strictly forbade British
subjects from purchasing and settling Indian land west of the
Mississippi River. 21 U.S. at 594. The British rule that vested all
vacant land in the Crown applied in the American colonies as well.
Because the Crown owned title to the vacant lands, subject to Indian
occupancy, the King had a right to grant or reserve those lands for
Indians, which passed to the United States. Id. at 596.
Because Johnson’s title was defective for having been purchased directly from the Tribes in contravention of the principles
of discovery, the Court held for M’Intosh, whose title had been
properly obtained from the United States. Id. at 604-605.

II. CHEROKEE NATION V. GEORGIA, 30 U.S.
(5 PET.) 1 (1831).

Marshall wrote the succinct lead opinion in which only one other
justice joined, with a concurrence of two justices (three justices
dissented). His opinion examined the threshold issue of the
Court’s jurisdiction over an original action brought by the Cherokee Nation, which depended on whether the Nation was a “foreign
state.” Marshall dismissed the suit finding that, while Indian tribes
are “states” retaining many aspects of sovereignty, they are not
“states of the Union” or “foreign states” as defined in Article III
of the United States Constitution, and therefore “the framers of
our constitution had not the Indian tribes in view, when they
opened the courts of the union to controversies between a state or

10
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“

Marshall’s unfortunate analogy of Indians
as “wards” of the United States took on legal
significance in later cases which articulated
the specific responsibilities of the federal
government to the tribes, which would come
to be known as the “trust relationship.” While
the extent of the Indian trust relationship is
still litigated, the federal government still
recognizes its trust relationship today.

”

the citizens thereof, and foreign states.” Id. at 17-18. The split
decision reflected the fact that the issues of the several states’
authority over Indian country, and of the federal authority over
the states, were extremely contentious at the time.6
After successive treaties between the Cherokee Nation and the
United States ceded large portions of Cherokee land to the United
States, the State of Georgia passed laws in December of 1828 and
December of 1829 purporting to annex Cherokee lands into the
state, parcel out Cherokee territory, extend state jurisdiction over
Cherokee Indians, abolish Cherokee laws, and disestablish the
Cherokee Nation government. The legendary Cherokee Chief John
Ross brought an action to enjoin Georgia from enforcing those laws,
claiming the Cherokee was “a foreign state, not owing allegiance to
the United States, nor to any state of this union, nor to any prince,
potentate or state, other than their own.” See Cherokee Nation v.
Georgia case history at 1831 U.S. LEXIS 337, 1-23.
While rejecting Chief Ross’ claim to be a foreign state, Marshall
accepted his characterization of the Tribe: “a state, as a distinct
political society, separated from others, capable of managing its
own affairs and governing itself.” Id at 16. Marshall stated that
the treaties and laws of the British, colonial, and United States
governments recognized the Indians as “a people capable of maintaining the relations of peace and war, of being responsible in their
political character for any violation of their engagements, or for
any aggression committed on the citizens of the United States by
any individual of their community.” Id. However, Marshall determined that the Indian “states” were neither states of the Union nor
foreign states. Instead, he defined Indian tribes as “domestic
dependent nations” with an undivested right to self-government
but remaining in a state of “pupilage.” His famous description of
the place of the Tribes is as follows:
It may well be doubted whether those tribes which reside
within the acknowledged boundaries of the United States
can with strict accuracy be denominated foreign nations.
They may more correctly perhaps be denominated domestic
dependent nations. They occupy a territory to which we
assert a title independent of their will, which must take effect
in point of possession when their right of possession ceases
meanwhile they are in a state of pupilage. Their relations to
the United States resemble that of a ward to his guardian.
Id. at 17.

Marshall’s unfortunate analogy of Indians as “wards” of the
United States took on legal significance in later cases which artic-

ulated the specific responsibilities of the
federal government to the tribes, which
would come to be known as the “trust relationship.” While the extent of the Indian trust relationship is still litigated, the
federal government still recognizes its
trust relationship today.
Ultimately finding that the Cherokee
Tribe was neither a state of the Union
nor a foreign state, Marshall concluded
that the Tribe could not maintain an
action in the United States courts. However, he would revisit the issue of tribal
sovereignty in Worcester v. Georgia to
strengthen his characterization of the
extent of tribal independence from the
states in particular.

III. WORCESTER V. GEORGIA,
31 U.S. 515 (1832).

In a five-to-one decision, the Marshall court held that Georgia laws
dissolving the Cherokee reservation and the conviction and
sentencing of Samuel Worcester, a missionary, to four years of hard
labor for his illegal residence on the Cherokee reservation were
unconstitutional. Id. at 561.
The opinion described Georgia’s laws passed in 1829 and
1830, which mandated the State to “seize on the whole Cherokee
country, parcel it out among the neighbouring counties of the state,
extend her code over the whole country, abolish [the Tribe’s]
institutions and its laws, and annihilate its political existence.” Id.
at 542. Marshall’s opinion stated the issue before the Court was
“whether the act of the legislature of Georgia, under which the
plaintiff in error has been prosecuted and condemned, be consistent
with, or repugnant to, the constitution, laws and treaties of the
United States.” Id. at 541.
Marshall held that state law does not apply on Indian land, as
the states had ceded power over Indian tribes to federal government
upon admission to the Union, stating “[t]he treaties and laws of
the United States contemplate the Indian territory as completely
separated from that of the States; and provide that all intercourse
with them shall be carried on exclusively by the government of the
Union.” Id. at 557.
Marshall described the pre-discovery state of the Indians as
follows: “America, separated from Europe by a wide ocean, was
inhabited by a distinct people, divided into separate nations, independent of each other and of the rest of the world, having institutions of their own, and governing themselves by their own laws.” In
an apparent retreat from his previous holding in Johnson v. M’Intosh
that discovery necessarily limited Indian rights, 21 U.S. 543 (1823),
Marshall rejected the proposition that discovery “should give the
discoverer rights in the country discovered, which annulled the preexisting rights of its ancient possessors.” 31 U.S. at 543.
Marshall found further evidence that British law treated the
tribes not as unaffiliated individuals but as nations in the terms of
colonial charters granted by the Crown which authorized, when

necessary, the “invasion” of the natives,
stating that the terms “imply the existence of a country to be invaded, and of
an enemy who has given just cause of
war.” Id. at 545.
Marshall concluded that the Europeans had sought and obtained the alliance of the Indians through “flattering
professions” and “rich presents,” and as a
result, “so long as [the Indians’] actual
independence was untouched, and their
right to self-government acknowledged,
they were willing to profess dependence
on the power which furnished supplies of
which they were in absolute need.” Id. at
547. Marshall explained that the United
States maintained the British policy of
seeking alliance with Indians, rather than
claiming Indian land or “asserting any
right of dominion,” in order to maintain the Indians’ support which
was vital to the revolution. Id. at 549.
The Trade and Intercourse Acts, which treated the Indians as
nations, incorporated the British policy of non-intercourse and deference to tribal sovereignty into United States law. Those Acts
“manifestly consider the several Indian nations as distinct political
communities, having territorial boundaries, within which their
authority is exclusive, and having a right to all the lands within
those boundaries, which is not only acknowledged, but guaranteed
by the United States.” Id. at 556-557. Furthermore, the United
States Constitution itself, by adopting all treaties previously made,
recognized the Tribes as ranking “among those powers who are
capable of making treaties.” Id. at 559. The usage of the terms
“treaty” and “nation” in legislative and diplomatic proceedings was
not accidental: “[w]e have applied them to Indians, as we have
applied them to the other nations of the earth. They are applied to
all in the same sense.” Id. at 559-560.
Without expressly overruling his previous opinion in Cherokee
Nation v. Georgia that Indians are “domestic dependent nations,”
Worcester elevated Indian nationhood over Indian dependence,
asserting that Tribes are “distinct, independent political communities, retaining their original natural rights.” Id. at 559. Those rights
were primarily limited by a prohibition on “intercourse with any
other European potentate than the first discoverer of the coast of
the particular region claimed.” Id.
The Court rejected the State’s argument that treaties divested
the tribes of the right to self-government and placed them subject
to state law, stating that treaties between nations do not have that
effect: “the settled doctrine of the law of nations is, that a weaker
power does not surrender its independence, its right to selfgovernment, by associating with a stronger, and taking its protection.” Id. at 560-561.
Finally, Marshall explained that the United States Constitution’s Indian Commerce Clause removed the regulation of Indian
affairs from the states and placed it exclusively in the federal govContinued on next page
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ernment, as the Constitution “confers on congress the powers of
war and peace; of making treaties, and of regulating commerce
with foreign nations, and among the several states, and with the
Indian tribes. These powers comprehend all that is required for the
regulation of our intercourse with the Indians.” Id. at 559. This
authority vested in Congress would come to be known as
Congress’ “plenary power” over Indian affairs. See Lone Wolf v.
Hitchcock, 187 U.S. 553 (1903) (“Plenary authority over the tribal
relations of the Indians has been exercised by Congress from the
beginning, and the power has always been deemed a political one,
not subject to be controlled by the judicial department of the government.”).
Accordingly, Marshall held that the laws of Georgia could
have no force within the boundaries of the Cherokee nation, “but
with the assent of the Cherokees themselves, or in conformity with
treaties, and with the acts of congress. The whole intercourse
between the United States and this nation is, by our constitution
and laws, vested in the government of the United States.” Id. at
561. Marshall ordered Worcester’s release, which Georgia
granted, ending the immediate controversy.
Commentators point out that that Marshall’s colonial narrative of the relationship between the colonists and the Indians
should not be read as history, but as “lawyer’s history, oversimplified to make the holdings appear inevitable.”7 In fact, despite
Marshall’s strong view of tribal sovereignty in the Worcester opinion, President Jackson subsequently ordered the removal of the
Cherokee to the West of the Mississippi river – a plan that had
been proposed in 1776 by Thomas Jefferson.8 Despite establishing
the legal underpinning of modern-day tribal sovereignty, the opinions relied on a historical narrative which severely departed from
the much crueler state of Indian affairs at the time.
Despite the cruel expedience of the Marshall Trilogy, the three
cases remain the foundation for the distinct rights of Indian tribes
and their members which have been preserved over the intervening
centuries under great duress. Indian law professor and tribal court
judge Frank Pommersheim wrote,
[Marshall’s] process of seeking to blunt the assault of
colonization was in many ways successful, particularly if
viewed from the perspective of preserving the rights of
tribes to exist and to have some measure of sovereign
authority. Yet the extent of that authority has never been
adequately measured, and has bedeviled Indian law jurisprudence from the very beginning.

THE ULTIMATE DEVELOPMENT OF DOCTRINE
OF TRIBAL SOVEREIGN IMMUNITY

To fully understand the evolution of United States Indian law
between the Marshall Trilogy and today, it is critical to study the
legal development of the doctrine of tribal sovereign immunity as
explained in the Court’s 1998 decisions in Kiowa Tribe of Oklahoma
v. Manufacturing Technologies, Inc., 523 U.S. 751 (1998) and United
States v. Wheeler, 435 U.S. 313 (1978).
The Kiowa Court held that “an Indian tribe is subject to suit
only where Congress has authorized the suit or the tribe has waived
its immunity.” 523 U.S. at 754. In reaching its decision, the Kiowa
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Court described the origin of the doctrine of tribal sovereign
immunity, noting “that it developed almost by accident.” Id. at 756.
In 1919, the Court decided Turner v. United States, 248 U.S.
354 (1919). In that case, the Court dismissed a suit against the
Creek Nation by Turner, a non-Indian leaseholder, for damages
related to his fence which had been destroyed in a Creek uprising
in 1890. Id. at 356. In 1906, the Creek government was dissolved
and its land allotted to individual Creek Indians pursuant to the
Act of March 1, 1901. Id. In order to allow Turner’s suit to proceed,
Congress passed a law allowing the leaseholder’s suit to proceed
against the dissolved Tribe or its assigns in the Court of Claims.
Id. Turner filed suit against the Creek Nation and the United
States as trustee, and the Court dismissed, stating that Turner’s
recovery was barred not by “the immunity of a sovereign to suit,
but [by] the lack of a substantive right to recover the damages
resulting from failure of a government or its officers to keep the
peace.” Id. at 358. The Kiowa Court emphasized that, in Turner,
“[t]he fact of tribal dissolution, not its sovereign status, was the
predicate for the legislation authorizing suit. Turner, then, is but a
slender reed for supporting the principle of tribal sovereign
immunity.” 523 U.S. at 757.
However, in 1940, the Court decided United States v. United
States Fidelity & Guaranty Co., 309 U.S. 506 (1940) (USF&G), which
held Indian tribes immune from suits based on mineral leases, and
cited Turner for the rule that “Indian Nations are exempt from suit
without Congressional authorization,” id. at 512, pursuant to “the
public policy which protects a quasi-sovereignty from judicial attack.”
Id. at 513. The Kiowa Court explained that, in USF&G, “Turner’s
passing reference to immunity, however, did become an explicit holding that tribes had immunity from suit.” 523 U.S. at 757.
Subsequent cases, including Puyallup Tribe, Inc. v. Department
of Game of Wash., 433 U.S. 165 (1977), Santa Clara Pueblo v.
Martinez, 436 U.S. 49 (1978), and Oklahoma Tax Comm’n v. Citizen
Band of Potawatomi Tribe of Okla., 498 U.S. 505 (1991) also cited
Turner as authority for the doctrine of tribal sovereign immunity.
523 U.S. at 757. Ominously, the Kiowa Court opined that “[t]here
are reasons to doubt the wisdom of perpetuating the doctrine,”
expressing concern for potential harm to unsuspecting citizens
involved in commerce with tribes, and that “tribal immunity extends
beyond what is needed to safeguard tribal self-governance.” Id. at
758. However, as to the scope of tribal sovereign immunity, the
Court deferred that issue to Congress, which, as noted above, has
Constitutional plenary power over Indian affairs. Id.
In Wheeler, the Court reaffirmed that Indian tribes are “self-governing sovereign political communities,” reasoning that the source
of tribal power to prosecute its own members is an inherent sovereign power that has never been extinguished, rather than a power
delegated by the federal government. Accordingly, the Court ruled
that tribal and federal prosecutions are brought by separate
sovereigns and therefore the Double Jeopardy Clause does not bar
successive tribal and federal prosecution. Id. at 330.
In 1974, Wheeler, a Navajo tribe member, was charged with
disorderly conduct and contributing to the delinquency of a minor
in violation of Navajo law. Id. at 315. Wheeler pled guilty to the
charges and was sentenced to pay a fine or serve a short jail term.
Id. In 1975, a federal grand jury indicted Wheeler for statutory

rape for the same offence. Wheeler moved to dismiss the indictment on the basis that the tribal court proceedings involved lesser
included offenses of statutory rape, so the Double Jeopardy Clause
barred subsequent federal prosecution for the same offense. Id at
316. The Double Jeopardy Clause of the Fifth Amendment to the
United States Constitution provides: “[N]or shall any person be
subject for the same offense to be twice put in jeopardy of life or
limb.” U.S. CONST. amend. V. The district court granted Wheeler’s
motion to dismiss, and the Court of Appeals for the Ninth Circuit
affirmed, concluding that, because “Indian tribal courts and United
States district courts are not arms of separate sovereigns,” the
Double Jeopardy Clause barred the federal prosecution. Id.
In reversing the Ninth Circuit, the Supreme Court noted its
previous decisions that successive state and federal prosecutions
for the same offense do not violate the Fifth Amendment, because
both governments have “the power, inherent in any sovereign,
independently to determine what shall be an offense against its
authority and to punish such offenses, and in doing so each is
exercising its own sovereignty, not that of the other.” Id. at 320
(internal citations omitted). Therefore, when an offender violates
both federal and state laws with the same act, “it cannot be truly
averred that the offender has been twice punished for the same
offence; but only that by one act he has committed two offences,
for each of which he is justly punishable.” Id. at 317 (quoting Moore
v. Illinois, 55 U.S. 13, 19-20 (1852)).
Because the Court’s previous decisions denying Fifth Amendment protection to those prosecuted in both federal and state
courts rested on the states’ inherent sovereignty, the Court proceeded to investigate whether the tribe’s power is “part of inherent
tribal sovereignty, or an aspect of the sovereignty of the Federal
Government which has been delegated to the tribes by Congress.”
Id. at 323. If the source of tribal judicial authority was inherent,
double jeopardy would not bar successive prosecutions; if, however,
it was delegated, double jeopardy would apply. Id. at 319.
The Court answered that “sovereign power to punish tribal
offenders has never been given up by the Navajo Tribe and that
tribal exercise of that power today is therefore the continued
exercise of retained tribal sovereignty.” Id. at 323-324. The Court
relied on its affirmations of Indian sovereignty in previous decisions, stating that “[a]lthough physically within the territory of
the United States and subject to ultimate federal control, [Indian
tribes] nonetheless remain “a separate people, with the power of
regulating their internal and social relations.” Id. at 322 (quoting
United States v. Kagama, 118 U.S. 375, 381-382).
However, the Court held that incorporation of Indian tribes
into the United States “necessarily divested them of some aspects
of the sovereignty which they had previously exercised. By specific
treaty provision they yielded up other sovereign powers; by statute,

in the exercise of its plenary control, Congress has removed still
others.” Id. at 323. But, in the absence of a divesture of inherent
power by treaty or statute, the Tribes retain their inherent sovereign powers. “In sum, Indian tribes still possess those aspects of
sovereignty not withdrawn by treaty or statute, or by implication
as a necessary result of their dependent status.” Id.
The Court cited Chief Justice John Marshall’s opinions,
Johnson v. M’Intosh and Worcester v. Georgia, for the respective
propositions that Indians could no longer freely alienate Indian
land, and could no longer or directly enter into commercial or governmental relations with foreign nations. Id. at 326. However, powers of self-government, including the power to prosecute tribe
members, are not such powers that would be lost by virtue of a
tribe’s dependent status through implicit divestiture. The Court
quoted Worcester v. Georgia: “”[t]he settled doctrine of the law of
nations is, that a weaker power does not surrender its independence—its right to self-government, by associating with a stronger,
and taking its protection.” 6. Pet. 560-561 (1832).
Finding that tribal power to punish tribal offenders is part of
retained, or inherent, tribal sovereignty, the Court held that Double
Jeopardy does not bar successive tribal and federal prosecutions.
Id. at 332. ❆
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A Two-Part Examination of a Small
Oregon Tribe’s Success
Stephen Dow
Beckham

In First Overcoming a Legal Prohibition of “Casinos,”
Finding Financing When Banks Did Not Understand Indian
Gaming And Opening the State’s First Tribal Casino
BY STEPHEN DOW BECKHAM

PART I — WHAT IS A CASINO?
Establishing Indian Gaming When a State
Constitution Prohibits Casinos
Lotteries and the sale of Lottery tickets,
for any purpose whatever, are prohibited,
and the Legislative Assembly shall prevent
the same by penal laws…
The Legislative Assembly has no power
to authorize, “and shall prohibit, casinos”
from operation in the State of Oregon.
Oregon Constitution - Article 15, Section 4.

S

ubsequent to enactment of the Indian Gaming
Regulatory Act of 1988 “IGRA”), Indian tribes
had the right to offer casino-style gaming on
tribal lands so long as that gaming was legal
within their states and the gaming site was within “Indian Lands” as defined in the law.
One of those tribes was the newly-recognized (in
1982) Cow Creek Band of Umpqua Tribe of Indians of
Oregon, which by 1989 wanted to transform its bingo
hall into a casino. The Constitution had barred both
lotteries and gaming, stating “The Legislative Assembly
has no power to authorize, and shall prohibit, casinos
from operation in the State of Oregon.” This constitutional prohibition appeared unassailable.
Most thought that Indian casino gaming in Oregon
simply would never happen. They had not reckoned
with the tenacity of the Cow Creek’s Washington, D.C.
legal counsel, or the determination of the tribe’s leadership and its economic arm, Umpqua Indian Development Corporation (U.I.D.C.), to ramp up tribal
enterprise through expanded gaming.
Indian gaming proceeds differently in each state.
Although IGRA affirmed the right of tribes to engage
in gaming, such activity is confined by the regulatory
authority of the state wherein the tribe resides and
14
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seeks to develop such enterprise. The Oregon Constitution Article V, Section 4(10) clearly prohibited the
Oregon legislature from authorizing casinos. On this
basis a universal view within the state’s Indian community believed that negotiation and execution of a Class
III Tribal-State Compact was impossible in Oregon,
rendering casino gaming unavailable to state tribes since
an approved Class III Compact is an IGRA requirement.
In order to conduct Class III gaming (namely
Video Lottery Terminals/“VLTs” and table games), the
Cow Creeks had to find a way through the state’s laws
and Constitution that would lead to negotiating a compact with Oregon Governor Barbara Roberts.
Subsequent to the repeal of Prohibition in 1933,
Oregon’s Liquor Control Commission regulated sales
of all “hard liquor” through state “green-front” stores.
In the late 1940s, the state banned both punchboards
and pinball machines that offered paybacks to gamers.
Violators were raided by city police and county sheriffs.
The consequences were prosecutions, seized machines,
and fines. Oregon also had Sunday closing laws and
“dry towns” where all liquor sales were prohibited.
By the 1980s, public attitudes about controlling society and gaming had softened. As a result, the state
adopted a major course change in dealing with games
of chance.
In 1985, Oregonians approved Scratch-it, the
state’s first foray into legalized gambling. Only three
years later, Oregon helped launch Lotto America (renamed Power Ball in 1992). In 1989, Oregon added
Sports Action to its venues with parlay games betting
on football and basketball. And in 1991, the State Lottery Commission approved keno and in 1992 the state
began using Video Lottery Terminals (VLTs), and
specifically authorized each bar in Oregon to have five
VLTs in operation at any time.
These changes were duly noticed by the Cow
Creeks who in 1989-90 were laying plans for a bingo

Cow Creeks’ Seven Feathers Casino
opened in April, 1992, the first Indian
gaming business in Oregon, and rose from
the gravel and remnants of an old hotel
property to become a destination casino,
hotel, and spa offering hospitality and
entertainment to hundreds of thousands of
travelers and residents of western Oregon.

hall in a metal shed on their 11.6 acre
rural reservation in Canyonville, Oregon. Tribal legal counsel opened discussion in 1990 with the Oregon
Attorney-General’s Office by presenting a draft gaming compact. To no
surprise, the constitutional prohibition
of casinos immediately arose. The tribal attorney, however, made
an astute and deal-changing observation. Although the Oregon
Constitution prohibited the legislature from authorizing casinos, it
nowhere defined the term “casino.”
Due to the “5 VLT” provision, in the face of a “casino” prohibition, it seemed clear that Cow Creek could offer five of the authorized machines as a matter of state law. With that, the tribal
team decided on a plan for proposal when it met with the Governor
and her “gaming legal team.”
The tribe opened Compact negotiations with an obvious
threshold question: “At what point of machine count beyond five
VLTs at a given site become a ‘casino.’” The discussion then dealt
with the following questions: Does a given facility become a
“casino” if it offered VLTs on 70% of the gaming floor space? Is it
a casino if its VLTs occupy 60%, 50%, 40%, 30%, or 20%? No one
knew the answer since there was no legal definition for “casino.”
With this awareness and cognizance of the rapidly changing attitudes toward gaming in Oregon where taxpayers were delighted
that hundreds of millions of dollars of gaming revenues were voluntarily flowing into the state treasury, the negotiating team finally
agreed that a facility was not a casino if it occupied only 15% of
the gaming floor space, with bingo occupying the other 85%. In
addition to the gaming floor, the facility would be free to offer food
services, lobby, hallways, hotel rooms, convention center, gift shop,
and other use areas commonly found in a recreational destination.

In 1991, the Cow Creek Band of
Umpqua and Governor Roberts consummated Oregon’s first tribal-state gaming
compact. Both the tribe and the state
waited for the “shoe to drop,” in the form
of a legal challenge to the concept that 15
Cow Creek Bingo
percent of the floor space devoted to gaming
Hall prior to casino
constituted a “casino.” Somewhat surprisdevelopment.
ingly, no legal challenge was forthcoming.
Both the state and the tribe were satisfied
with the agreement and, apparently, so was the public.
Legal counsel for the Cow Creeks cleverly factored into the
compact a highly consequential clause which today is somewhat
common, but apparently unknown at that time for an Indian Gaming Compact. The Compact included what was even then called the
“most favored nation clause,” which consisted of a provision stating
that should any other Oregon tribe at a future date secure gaming
provisions not in the original Cow Creek compact, the tribe would
be entitled to return to the state and secure a Compact amendment
containing those new provisions. The importance of this clause
was soon recognized, because in January, 1997, the Confederated
Tribes of Grand Ronde obtained state permission to add roulette,
craps, and other table games to its entertainment venues. The Cow
Creek compact thus entitled the tribe to expand its gaming activities
in the Cow Creeks’ Seven Feathers Casino in Southern Oregon.
Subsequent to 2004 when the Confederated Tribes of Coos,
Lower Umpqua, and Siuslaw opened the Three Rivers Casino and
Hotel in Florence, Oregon, the legal challenge feared during the
Cow Creek Compact negotiations materialized. An anti-gaming
group calling itself “People Against a Casino Town,” challenged
the tribal-state compact on the basis of the constitutional ban on
Continued on next page
INDIAN GAMING LAWYER • AUTUMN 2016

15

Continued from previous page

casinos in Oregon. The case, known as “State ex rel. Susan Dewberry,
et al. v. Governor Theodore R. Kulongoski, et al. and the Confederated
Tribes of Coos, Lower Umpqua, and Siuslaw” was in court for five
years.
The Coos Compact challenge was rejected, and Circuit Court
Judge Karsten H. Rasmussen ruled: “To the extent that Article XV,
Section 4(12) of the Oregon Constitution might prohibit the legislature from passing a law authorizing any Oregon official to negotiate in good faith a compact approving a casino on Indian lands, it is
preempted since it clearly ‘interferes or is incompatible’ with IGRA.”
The decision was taken to the Oregon Court of Appeals and then
to the Oregon Supreme Court, which remanded the case back to the
State Court of Appeals where the complaint was dismissed. Thus,
despite Oregon’s constitutional ban on casinos, the state-tribal gaming compacts are legal and today govern the gaming operations of
nine tribes in Oregon.
The Cow Creek Compact proved to be the “door opener” to
Indian Gaming in Oregon, which today is robust and generating
badly-need revenue for the tribes which prior to 1992 had little hope
for significant economic development.
The lesson of the Cow Creek compact of 1992 is worth considering. Even when insurmountable odds such as a constitutional
ban on casinos may appear to thwart Indian gaming, there may be a
way for the tribe to achieve its economic goals. That achievement,
however, is often dependent on the creativity of the lawyers who
explore the obstacles, assess a way to achieve the goal, and are able
to work with state officials to find resolution.

PART II — FINANCING THE COW CREEK CASINO:
The Tribal Route to Economic Success

Indian gaming is a gamble for the tribe and for the lenders who
invest in the project. Multiple factors play significantly into the
success or failure of these enterprises. They include location, tribal
leadership, business planning, legal advice and scrutiny at each step
of development, scoping of facilities and offerings, and financing to
make things happen. A successful project is the sum of these many
parts.
In 1853, the Cow Creek Band of Umpqua of southwestern
Oregon entered into a treaty with the United States. Congress
ratified the agreement in 1855, but that year the Rogue River Indian
War broke out, leading to the removal in 1856 of some Cow Creeks
to the distant Grand Ronde Reservation. Others hid in the hills.
Several had married into the French-Canadian métis community
during the region’s fur trade of the early 19th Century and became
subsistence farmers in the South Umpqua country.
The Cow Creek Band was terminated as a federally-recognized
Indian tribe in 1956 by the Western Oregon Termination Act. This
Congressional termination was reversed by Congress in 1982
restoring the Cow Creek Bank to federal recognition and a federal
government-to-government relationship.
Between 1979 and 1983 the tribe litigated in the U.S. Claims
Court seeking monetary damages from the federal government in
the form of an equitable financial award for the value of its lands
taken in 1855. The Tribe ultimately won a judgment of $1.3
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million. This token payment was for approximately 800 square miles
of land with no interest allowance, a restriction imposed by
Congress in enacting the Indian Claims Commission Act of 1946.
The tribe rejected a per capita distribution in favor of a lump sum
paid to the Tribe, which invested the money in an endowment held
by the Bureau of Indian Affairs, and which began drawing from the
annual interest to fund several programs. Important among these
was economic development.
In 1988, Congress enacted the Indian Gaming Regulatory Act
(“IGRA”) which opened the prospect for the Cow Creeks to transform their newly-purchased reservation, an eleven acre tract in their
treaty cession area, into a bingo hall. That property was home to a
derelict motel and trailer park in Canyonville, Oregon, and was
adjacent to an interchange on Interstate 5, the primary north/south
corridor of the West Coast. Canyonville, however, had a population
of only 1,200 residents and was 203 miles south of the Portland,
Oregon major metropolitan area. The small town was at the mouth
of a deep canyon and was 377 miles from Sacramento, the nearest
important city in California.
In spite of the tribe’s small enrollment (approximately 800
members), lack of business experience, and isolated location, IGRA
was the key to the future for the Cow Creeks and for several hundred
of the more than 500 federally-recognized tribes in the United
States. Gaming, however, was the luck of the draw when it came to
location. Initially it appeared the Cow Creeks had no trump cards.
In the 1990s, tribes faced multiple challenges. They needed to
secure tribal-state Class III Gaming Compacts so their operations
were within the regulatory apparatus of gaming as permitted in the
state where they resided. They had to develop business plans to
assess the viability and scope of what they hoped to accomplish.
They had little experience in running businesses and had to attract
either talented tribal members or contract for personnel to set up and
run their gaming operations. They had to plan for added income from
food, lodging, and retail sales and develop these adjunct enterprises.
For many tribes a monumental challenge was to persuade
lenders they could attract gaming clients to rural locations. The
majority of the nation’s reservations were located in rural areas. The
question evoked a “field of dreams” scenario: if we build it, will they
come? Lenders demanded proof that tribes could meet all of these
challenges. The consequence was that many tribes confronted
almost insurmountable obstacles in securing start-up capital to drive
their projects.
The Cow Creeks led by Tribal Chair Susan Crispen Shaffer, an
astute businesswoman who owned a restaurant and a small retail

“

In 2016, the tribe’s net income from
its Canyonville complex was generating
millions of dollars in revenues, a significant
portion of which its leaders reinvest in
diversified enterprises in its tribal
service area. The Cow Creeks pride
themselves on ‘Investing in People.’

”

clothing store, took several steps. Working with Washington, D.C.,
legal counsel, the tribe chartered the Umpqua Indian Development
Corporation, an entity consisting of five tribal and four non-tribal
members. The non-tribal people brought unique talents to the
board. One was a Douglas County Commissioner and experienced
building contractor; another was head of a major electrical utility
company; the third was a well-connected business leader; and the
fourth was a history professor who had served as the tribe’s expert
witness in its successful land claims case and possessed a wide network of contacts.
The tribe and UIDC hired a business consulting firm in Boston
to examine comparative East Coast and West Coast tribal gaming
options and develop an analysis of what could be done with gaming
under then existing Oregon law. The consultants also mounted a
population and traffic study and found that more than 625,000
people resided within 1.5 hours of Canyonville. Of greatest significance, however, was that the projected casino was fully visible from
and immediately adjacent (by virtue of the aforementioned interchange) to the heavily traveled Interstate 5 at a place where travelers
were hungry, needed fuel, and were seeking lodging.
The consultants arranged for the UIDC and Tribal Council
to visit Indian gaming operations in other states to gain understanding of potentials and learn about pitfalls and successes in
tribal business development. Missing, however, was funding. For
a year, the Tribe’s Chair and the business plan consultants visited
every major bank and savings and loan in Oregon to discuss
potential funding through their minority business start-up programs. None would lend. Moreover, none would lend even after
the Bureau of Indian Affairs agreed to seed the project with a direct
loan of $825,000.
At this point, the business consultants decided to go outside
the United States. Observing the activities of the Bass Group, a
British company making beer and ale and running off-course betting parlors for race tracks, it found a potential investor. Bass had
in 1985 created a small spin-off, British American Bingo, and joined
Isleta Pueblo in New Mexico and the Muckleshoot Tribe in Washington to fund and manage bingo/keno gaming. John O’Neill of
BAB agreed to visit Canyonville, meet with tribal leaders and the
UIDC, and study the business plan.
Although no commercial lender in Oregon was willing to risk
putting up dollars for the Cow Creek project, British American
Bingo did so following Mr. O’Neill’s report. The UIDC started
with a bootstrap project: a metal shed housing a bingo hall, a coffee
bar, and a gravel parking lot. Money was so limited that to meet
fire requirements without funds to build a storage tank, the tribe
buried inflatable rubber reservoirs filled with water in a ditch along

the site’s frontage road. This became the on-site emergency water
supply. And this was the birth of the Cow Creek Seven Feathers
development.
Seven Feathers opened in April, 1992, the first Indian gaming
business in Oregon, and rose from the gravel and remnants of the
old Evergreen Motel property to become a destination casino, hotel,
and spa offering hospitality and entertainment to hundreds of thousands of travelers and residents of western Oregon. Its convention
facility can seat 1,050 dinner guests. Its four story hotel has 298
rooms and enjoys a 99 percent occupancy rate. The casino has
1,356 Video Lottery Terminals (“VLTs”) and 20 table games. The
Cow Creeks reclaim all gray water and that of the City of
Canyonville through a state-of-the art processing plant to irrigate
acres of grounds at the hotel, casino, RV park, and truck and travel
center.
Today, the small Cow Creek Band of Umpqua is the second
largest employer in Douglas County, Oregon, surpassed only by a
major forest products corporation. The tribe has over 1,610 employees and operates clinics, dental offices, a pharmacy, a mental
health facility, tribal housing, and provides educational benefits for
all of its members. The tribe owns and operates the Seven Feathers
Casino and Resort, K Bar Ranches (5,000 acres with 4,500 head of
cattle), Seven Feathers Truck & Travel Center with RV park, Riverside Lodge, Anvil Northwest (design and advertising company),
Canyon Cubbyholes (self-storage units), and Umpqua Indian Utility
Cooperative (electric company). The tribe has purchased its own
reservation of 1,830 acres which has been taken into trust by the
Department of Interior.
In 1997, the tribe established the Cow Creek Foundation. That
Foundation today is a major player in philanthropy in southwestern
Oregon. It has funded cultural organizations, social welfare programs,
education, environmental awareness, and assistance to the elderly.
The tribe’s success was contingent on its demonstrated stewardship of its $1.3 million judgment fund, close working with legal
counsel, creation of the UIDC, securing a rigorous business plan
laying out opportunities and options, and ultimately finding a lender
who saw the possibilities of Indian gaming at the mouth of a
canyon in the forested hills of southwestern Oregon.
In 2016, the tribe’s net income from its Canyonville complex was
generating millions of dollars in revenues, a significant portion of
which its leaders reinvest in diversified enterprises in its tribal service
area. The Cow Creeks pride themselves on “Investing in People.”
This remarkable success was sparked by a tribal leader and a
British lender who saw the potential for a site in remote
Canyonville, Oregon. The rest is history. ❆
Stephen Dow Beckham earned his M.A. and Ph.D. at UCLA in history.
He taught college students for forty-three years, and for many years was the
Pamplin Professor of History at Lewis & Clark College, Portland, Oregon.
He is the author of numerous books and articles, is a former “Oregon Professor
of the Year,” and winner of the American Historical Association’s
Distinguished Teaching Award. He has been retained as an expert witness in
thirty-seven cases. Most of his legal work relates to Indian gaming, treaty
rights, and land claims. His consulting has involved the Delaware Nation,
Eastern Pequot, Duwamish, Cowlitz, Chinook, Cow Creek Band of Umpqua,
Quapah, Ottawa Nation, Karuk, Mechoopda, Chemehuevi, three bands of
Pomo of California, Chinook, and other tribes and bands.
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The Development of Indian Gaming
in California
Jane Zerbi

BY JANE ZERBI

R

eaders of the inaugural issue of this publication know that economically California
Indian tribes are leaders in tribal gaming
revenue nationwide – accounting for 25
percent of all tribal gaming revenue in the United
States and exceeding $7 billion per year in 2014 and
2015.1 So it seems fitting that, in addition, California
Indian tribes paved the legal pathway for the establishment and growth of Indian gaming nationwide.
In the 1980s, as tribes began to open gaming halls
with high stakes bingo and card games across the country, it was two California tribes that led the way to the
U.S. Supreme Court in the seminal case of California v.
Cabazon Band of Mission Indians.2 This landmark 1987
decision reaffirmed the sovereign right of Indian tribes
to conduct gaming on tribal lands independent of state
regulation, as long as that the state permits some form
of gaming, such as lotteries and charitable gaming. The
Cabazon decision is generally acknowledged as having
opened the door for the phenomenal nationwide growth
of Indian gaming that quickly followed.3
So does this mean that the road to successful
Indian gaming was easy after Cabazon? Hardly.
At the immediate urging of states following the
Cabazon decision, Congress conducted a series of hearings and ultimately acted to pass legislation to regulate
Indian gaming. Enacted in October 1988, the Indian
Gaming Regulatory Act (“IGRA”), curtails the sovereignty otherwise affirmed by the U.S. Supreme Court
in Cabazon.
IGRA established the National Indian Gaming
Commission to regulate Class II gaming (generally
defined as “bingo” or certain non-banking card games)
jointly with tribes, excluding a role for states. In order
to conduct high stakes Class III gaming, such as slots
and banked card games, the tribe must be “located in a
State that permits such gaming for any purposes by any
person, organization,” and have negotiated a tribal-state
compact that has been approved by the U.S. Secretary
of Interior, or, or in the alternative, the Secretary has
approved Class III gaming procedures under federal
regulatory authority (“federal secretarial procedures”).
IGRA requires states to negotiate in good faith
with tribes for such compacts, which were intended to
serve as a mechanism by which jurisdictional issues and
18
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conflicts could be resolved, and by its terms conferred
federal court jurisdiction over actions brought by tribes
against states for failure to negotiate in good faith. In
addition, IGRA outlined permissible subjects for negotiation, such as for the operation of gaming activity and
maintenance of the gaming facility, including licensing,
the assessment by the state of such activities in
amounts as are necessary to defray the costs of regulating such activities, and “any other subjects that are
directly related to the operation of gaming activities.”4
For tribes in California, the negotiation and execution of a tribal-state compact proved to be a long and
tumultuous process throughout the 1990s – including
federal and state civil litigation, years of compact negotiations, federal forfeiture actions, enactment of a state
statute via the initiative process, a change in governors,
and finally amending the state constitution via the
process under which the California Legislature placed
the amendment on the ballot.
In the early 1990s, tribes requested then-Governor
Wilson to negotiate over stand-alone electronic gaming
devices and live banking and percentage card games, but
he refused, taking the position that such games were
illegal in California and thus not “permitted” under
IGRA. California’s Constitution at Article IV Section
19(e) prohibited “casinos of the type currently operating in Nevada and New Jersey,” and the state penal code
made unlawful slot machines and banked games.
The governor and several groups of tribes entered
into a stipulation to seek a judicial determination of
whether the state was obligated to negotiate with the
tribes over the proposed scope of gaming. The tribes
filed a complaint for declaratory judgment under IGRA
and argued the governor was obligated to negotiate
over slot machines and banking and percentage card
games because the state permitted gaming, such as the
California State Lottery. The tribes initially prevailed
in district court, but on appeal, in 1994 the Ninth
Circuit, in Rumsey Indian Rancheria et. al. v. Wilson, split
with the Second Circuit and reversed and remanded,
holding that “IGRA does not require a state to negotiate
over one form of Class III gaming activity simply
because it has legalized another, albeit similar form of
gaming….In other words, a state need only allow Indian
tribes to operate games that others can operate, but need

The Cabazon Band of Mission
Indians introduced high-stakes
bingo to their state, after they
won the pivotal court case,
California v. Cabazon Band of
Mission Indians. The tribe owns
Fantasy Springs Resort Casino
in Indio, California.

without a compact, playing a role in
maintaining the status quo, which
now included during this period
approximately 40 tribal gaming
facilities with an estimated collective
revenue of between $800 million to
$1 billion.8 Ultimately, in the spring
of 1998, compacts were executed
with some tribes. They were ratified
by the legislature, but were never
implemented. Governor Wilson’s
final term as governor was set to
expire in November 1998.
In November 1998, tribes in
California used an aspect of
California state law, the initiative
process,9 to qualify a ballot measure
Proposition 5, also known as the
Tribal Government Gaming and
Economic Self Sufficiency Act. It
required the state to enter into a
This landmark 1987 decision reaffirmed the sovereign right of
specific compact allowing certain
Indian tribes to conduct gaming on tribal lands independent of state
Class III gambling activities on
Indian lands with tribes that sign
regulation, as long as that the state permits some form of gaming,
such an agreement. The measure
such as lotteries and charitable gaming.
also required the state to negotiate
a separate tribal-state compact with
not give tribes what others cannot have.”5 The court remanded the any tribe that wanted a different compact and waived the state’s im“limited question of whether California permits the operation of munity in any action initiated by tribes for failure to negotiate in
slot machines in the form of the state lottery or otherwise,” which good faith under IGRA. The type of gaming authorized included
the district court ultimately answered in the negative.6
electronic gambling devices that allow an individual to play any
Judge William Canby (also the author of American Indian Law game of chance but which do not dispense coins or currency and
in a Nutshell) dissented from this Ninth Circuit decision, vehemently could not be activated with a handle, and with a player’s pool prize
arguing it was contrary to Cabazon and the intent and meaning of system, any card game played in a tribal operation on or before
IGRA, which was to foster compacts and require states that do not January 1998, and any lottery game.10 Proposition 5 passed by an
otherwise prohibit gaming to negotiate to reach an accommodation overwhelming majority of 62.4 percent of California voters in favor,
between their interests and the strong tribal interests in gaming.
affirming Californians’ general support for tribal gaming.
In addition to the tribes being dealt this blow, the U.S. Supreme
Proposition 5 was immediately challenged as unconstitutional,
Court in Seminole Tribe v. Florida found that the Eleventh Amend- and in August 1999 the California Supreme Court in HERE v.
ment prevents a tribe from enforcing the remedial provisions of Davis,11 struck it down, finding it violated the state’s constitutional
IGRA against a state in federal court absent state consent.7 This prohibition on Nevada-style gaming, with only the state’s waiver of
case rendered the tribes without a remedy to enforce the state’s sovereign immunity to bad faith lawsuits under IGRA surviving.
obligation to negotiate in good faith.
In addition, around this time “the U.S. Department of Justice
While the Rumsey remand question was still pending, compact announced that it planned to proceed with enforcement actions
negotiations began with Governor Wilson, who would only agree against certain California tribes engaged in un-compacted class III
to negotiate with tribes that had not already opened a gaming facility. gaming if those tribes did not enter into compacts with the state
The negotiations initially included representatives from various before October 13, 1999.”12
tribes. Due to the Ninth Circuit Rumsey decision, the negotiations
In September 1999, the new Governor Gray Davis negotiated
focused on a hybrid electronic lottery device, and the state also compacts with tribes for slot machines and banking and percentage
requested certain regulatory provisions that some tribes found to be card games, expressly subject to the passage of a constitutional
an unacceptable infringement on their sovereignty.
amendment — Proposition 1A on the March 2000 ballot, which proThese compact negotiations and the remand litigation contin- posed to amend the California Constitution to authorize such games
ued amidst the threat of federal forfeiture actions filed by U.S. for tribes. These compacts, which were hastily negotiated in order
Attorneys against some tribes to shut down tribal gaming operating
Continued on next page
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waiver of immunity in Proposition 5 that was upheld in the
HERE case, California tribes, unlike many other tribes in the
country due to the Seminole decision, are able to sue the state for
bad faith negotiation. The Rincon Band did just this, resulting in
another California case that significantly impacted the parameters
for compact negotiations.
In Rincon v. Schwarzenegger, the Ninth Circuit affirmed the
district court finding that the state negotiated in bad faith by conditioning its agreement to expand the tribe’s class III gaming
rights on the tribe’s agreement to pay a percentage of its revenues
to the state’s general fund. The court held that “a state may not
take a ‘hard line’ position in IGRA negotiations when it results in a ‘take it or
The 1999 California compacts took effect and heralded in an
leave it offer’ to the tribe to either accept
era of stability and significant growth. This “model” compact,
non-beneficial provisions outside the scope
ultimately executed by over 60 tribes, authorized tribes to operate
of permissible scope of Sections 2710(d)(3)
slot machines and house banked and percentage card games for a (B)(iii)(I) and 2710(d)(4), or go without
a compact.” 16 The court also reiterated
20-year term. For the first time in California, Las Vegas style slot
its holding that: “The SDF [Special
machines produced by major gaming equipment manufacturers
Distribution Fund] was clearly “directly
could be purchased by tribes and operated at tribal casinos.
related” to gaming because all uses of
SDF funds were earmarked for gamingThe 1999 California compacts took effect and heralded in an related purposes…The RSTF [Revenue Sharing Trust Fund]
era of stability and significant growth. This “model” compact, funds similarly were related to gaming because, by redistributing
ultimately executed by over 60 tribes, authorized tribes to operate gaming funds from gaming to non-gaming tribes, they are entirely
slot machines and house banked and percentage card games for a consistent with the IGRA goal of using gaming to foster tribal
20-year term. For the first time in California, Las Vegas style slot economic development.”17
machines produced by major gaming equipment manufacturers
In 2013, after seven years of litigation, the Rincon Band
could be purchased by tribes and operated at tribal casinos. The became the first California tribe, and third tribe in the country
compacts offered long term stability, enabling tribes to build and since the enactment of IGRA, to obtain a compact through federal
expand gaming facilities using traditional bank financing at mar- secretarial procedures.
ket interest rates.
Today California tribes and compacts continue to forge new
These compacts, however, included a per-tribe and statewide legal ground. Here are some hot trends in 2016:
cap on the number of slots, and as time went on, pressures for
Governor Brown has been actively negotiating new compacts
new and amended compacts led to successful negotiations for some that amend or replace existing compacts, concluding four in 2015,
tribes and lawsuits under IGRA for others.15 Due to the state’s and so far in 2016, eleven more. All have undoubtedly been
to be taken up and approved by the California Legislature prior to
the end of session, were signed by 57 tribes.
Proposition 1A was a legislatively referred constitutional
amendment, placed on the ballot by the California Legislature. It
passed with an overwhelming 64.5% of voters in favor, amending
California’s Constitution at Article 19 Section IV to authorize the
governor to negotiate compacts with tribes for the exclusive right
to operate slot machines and banking and percentage card games.13
Proposition 1A and the 1999 compacts survived the legal challenges that followed.14

“
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See Alan P. Meister, Ph.D, “The Economic Evolution of Indian Gaming,” Indian
Gaming Lawyer Vol. 1, No. 1, Spring 2016; “2016 Edition of the Indian Gaming
Industry Report by Dr. Alan Meister,” www.indiangamingreport.com.
2
480 U.S. 202 (1987).
3
In Cabazon, the State of California argued that the tribe’s high stakes bingo and
poker games violated state law and regulation. The tribe argued that these state
gambling laws were civil regulatory in nature and thus under Public Law 280 did
not apply in Indian country. The Supreme Court held that because California state
law did not prohibit gambling as a criminal act, and in fact authorized gambling
like the state lottery, such laws are civil regulatory in nature (rather than criminal/prohibitory) and cannot be enforced by the state in Indian country.
4
25 U.S.C. Section 2710 (d)(3)(C). IGRA is codified at 25 U.S.C. Section 2701 et.
seq. and provides the comprehensive jurisdictional framework for tribal gaming.
Among other requirements, it requires tribes to adopt tribal ordinances which
must be approved by the NIGC, restricts land on which gaming may be conducted, and regulates the purposes for which tribes may use gaming net revenue.
5
64 F.3d 1250 (9th Cir. 1994), amended by 99 F.3d 321 (9th Cir. 1996).
6
See 39 F. Supp.2d 1227 (1998). In another significant gaming case, the California
Supreme Court in Western Telecon v. California State Lottery, 13 Cal.4th 475 (1996)
1
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held that the lottery’s electronic keno game was not a lawful lottery game, but an
illegal banking game that is prohibited in California.
7
517 U.S. 44 (1996).
8
Gambling in the Golden State 1998 Forward, Charlene Wear Simmon Ph.D, Cal.
Research Bureau, May 2001, citing Sebastian Sinclair, “California’s New Rush,”
International Gaming & Wagering Business, July 2000, p.10.
9
The California Constitution at Article II provides for the initiative power of the
electors to propose statutes and amendments to the constitution and to adopt or
reject them. Section 8 specifies: “An initiative measure may be proposed by presenting to the Secretary of State a petition that sets forth the text of the proposed statute or amendment to the Constitution and is certified to have been
signed by electors equal in number to 5 percent in the case of a statute, and 8 percent in the case of an amendment to the constitution, of the votes for all candidates for governor at the last gubernatorial election. The Secretary of State shall
then submit the measure at the next general election held at least 131 days after it
qualifies or at any special statewide election held prior to that general election.
The governor may call a special statewide election for the measure. An initiative
measure embracing more than one subject may not be submitted to the electors
or have any effect.” See also https://oag.ca.gov/initiatives for more information.

impacted by the Ninth Circuit Rincon decision.
Additionally, in July and August 2016, two
These recent compacts redirect revenue
more California compacts were established
share toward ensuring the solvency of two innothrough federal secretarial procedures, followvative funds established for the sole benefit of
ing court decisions in favor of the tribes.
non-gaming and limited gaming tribes, called the
Today California tribes continue to actively
Revenue Sharing Trust Fund and Tribal Nations
pave the way with innovative new compacts
Grant Fund. These funds enable non-gaming
established through negotiation and secretarial
tribes and tribes with facilities operating less than
procedures, and there will most certainly be
350 slot machines to enjoy the fruits of tribal
more to come. ❆
gaming and develop tribal government, self-sufficiency, and economic development. Some new
compacts also create a California Native American Education and Scholarship Fund.
California Governor
Recent compacts establish a credit system Edmund Gerald “Jerry” Brown, Jr.
that enables tribes to deduct from payments otherwise due costs associated with infrastructure
Governor Brown has been actively negotiating new
projects that benefit the gaming operation and
compacts
that amend or replace existing compacts,
local community, as well as services and projects
that diversify the tribe’s economic base, further concluding four in 2015, and so far in 2016, eleven more.
tribal government services such as fire protec- All have undoubtedly been impacted by the Ninth Circuit
tion, education and healthcare, and provide Rincon decision.
grants to other federally recognized tribes for
governmental and general welfare purposes.
Jane Zerbi has been practicing Indian law in California for over 20 years,
Credit categories include renewable energy and water conservarepresenting California Indian tribes in gaming and governmental matters.
tion projects and recycling facilities.
She has negotiated tribal-state gaming compacts and amendments to compacts,
Recent compacts include provisions for payments to the
including recently in 2015 and 2016 for three tribal governments. She advises
Special Distribution Fund, on a pro rata basis, for the state’s regtribal clients on implementation of and compliance with gaming compacts.
She specializes in tribal gaming regulatory matters, serving as legal counsel for
ulatory costs, defined as “actual and reasonable 25 U.S.C. Section
tribal gaming agencies and commissions. She is the managing officer of the
2710(d)(3)(C) costs.”
Law Office of Jane Zerbi in Sacramento, California, and is a general member
These compacts include 25-year extended terms, creating
of IMGL. Jane has been selected annually since 2005 by her peers for inclusion
stability for tribes for exclusive Class III gaming in the state. The
in The Best Lawyers in America in the areas of Gaming Law and Native
recent compacts also increase business opportunities for those
American Law, and has been named Best Lawyer’s Sacramento Gaming Law
doing business in Indian gaming, authorizing an additional numLawyer of the Year for 2012. She graduated Order of the Coif from Berkeley
ber of slot machines, more flexible financial source provisions,
CA Law School, and from Northwestern University BA with Highest Distinction. She clerked for the Chief Judge of the U.S. District Court for the Eastern
and incentives for infrastructure projects and other economic
District of California. Jane can be reached at jane@zerbi-law.com.
development both on and off reservations.
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See www.lao.ca.gov//ballot/1998/5_11_1998.htm. The California Legislative
Analyst Office summarized the ballot measure at the time, including that “It is unclear if the games authorized by this compact would result in “Nevada-or New
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decided by a court.” According to some of the tribal attorneys involved in the initiative process, the short timeline for gathering the necessary signatures impacted
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11
21 Cal.4th 585 (1999).
12
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13
As a result of Proposition 1A, the California Constitution at Article IV, Section
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of the type currently operating in Nevada and New Jersey,” and any other provision of state law, “the Governor is authorized to negotiate and conclude compacts,
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15
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ARIZONA
TRIBAL
GAMING

THE GREAT COMPROMISE AND CONTROVERSY
BY HEIDI McNEIL STAUDENMAIER

T

he Indian Gaming Regulatory Act (“IGRA”), passed by
Congress in 1988, requires states to negotiate in good
faith with Indian tribes that seek to enter into tribal-state
compacts for the conduct of Class III gaming. Although
the content of these compacts varies from state to state or from tribe
to tribe, these agreements frequently provide for the allocations of
criminal and civil jurisdiction between the state and the Indian tribe
necessary for the enforcement of laws and regulations.

INITIAL STRUGGLE TO OBTAIN COMPACTS IN ARIZONA

It was through the complicated IGRA maze that certain Arizona
tribes traveled in the early 1990s, leading up to what has been
referred to as the “Great Compromise” between the State of Arizona
and the tribes involved. State officials at first refused to negotiate
any gaming compacts, contending that casino gambling on reservations would attract organized crime. Several tribes sued in Federal
Court, arguing that the State had to negotiate compacts permitting
casino-style gambling since the Arizona Lottery, charitable casino
nights and racetrack betting were legal in the State. On this basis,
the tribes refused to close down their slot-machine casinos.
Subsequently, the United States Attorney for Arizona raided
several tribal casinos in May of 1992. The raids attracted national
attention when the Fort McDowell Tribe erected a barricade and
22

INDIAN GAMING LAWYER • AUTUMN 2016

stopped the FBI from leaving with the slot machines.
Soon after, the Arizona Federal Court ordered the State and the
tribes to negotiate, with former Arizona Supreme Court Chief Justice Frank X. Gordon as mediator. In February of 1993, Gordon
ruled that the tribes were entitled to operate gaming activities like
slot machines and poker. He based his decision on the fact that legalized gambling already existed in the State and on tribal needs to
generate revenues for governmental purposes.
The State wasted little time in reacting to Gordon’s decision.
A special legislative session was called to prohibit slot machines
and other “casino gambling.” The tribes’ reaction was equally
swift. They gathered enough signatures to put the issue on a
statewide ballot.

COMPROMISE REACHED IN 1993

Eventually, with the assistance of then Secretary of the Interior
Bruce Babbitt, a compromise was reached in June of 1993 and compacts with 16 tribes for 10-year terms were executed.
Under the compromise, the bill banning casino gambling was
repealed and a “tier” system for slot machines was established. The
greater the membership of the tribe, the more slot machines it could
operate. For example, a tribe with 16,000 members or more is permitted up to 1,400 devices at as many as four locations. Limitations
were also placed on the type of gaming permitted.
In constructing these negotiated compacts, the State sought to
create a standard form of compact. As such, any future tribes seek-
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It was through the complicated IGRA maze that certain Arizona tribes
traveled in the early 1990s, leading up to what has been referred to as the
“Great Compromise” between the State of Arizona and the tribes involved.
State officials at first refused to negotiate any gaming compacts,
contending that casino gambling on reservations would attract organized
crime. Several tribes sued in Federal Court, arguing that the State had to
negotiate compacts permitting casino-style gambling since the Arizona
Lottery, charitable casino nights and racetrack betting were
legal in the State.
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ing a compact would be offered the standard form. The
compromise did not include a revenue-sharing
arrangement.

CONTROVERSY CONTINUES IN 1995

Controversy re-emerged in May of 1995 when the
Salt River Pima-Maricopa Indian Community (“Salt
River Tribe”) formally requested that the State enter
into a standard form of compact. In response, thenGovernor Fife Symington announced that he would
no longer negotiate new compacts or renegotiate existing ones when they expire in 2003. The Governor
claimed he had no duty to negotiate with any tribe on
casino-style gaming.
Notwithstanding the Governor’s pronouncement, the Salt River Tribe, located on the edge of
Scottsdale, forged ahead in pursuing a standard form
of compact. When the Governor remained adamant
and refused to enter into the standard form compact,
the Tribe filed suit in Federal Court. The Tribe contended that the State had violated the 14th Amendment by denying the Tribe equal protection of law
through the State’s refusal to give the Tribe exactly
what the State had given to the other 16 tribes in a
standard form of compact.
Simultaneously with pursuing its claims in court,
the Salt River Tribe backed a public referendum in the
Fall of 1996 called the “Fairness Initiative.” The Fairness Initiative stood for the basic proposition that all
federally recognized tribes in Arizona be permitted to
enter into gaming compacts identical to those already
in place between other Arizona tribes and the State.
Although there was significant opposition from
horse and dog track owners/operators as well as certain members of the hospitality industry concerned
about lost revenues to Indian gaming, the Fairness Initiative was overwhelmingly passed by the Arizona voters. Nevertheless, Governor Symington still refused

to enter into a compact identical to the other compacts
in place. He wanted to make several substantive
changes in the compact, including regulatory authority and site selection of the tribal casinos.
The Tribe thereafter filed a special action in the
nature of mandamus in the Arizona Supreme Court
(“Mandamus Action”). Specifically, the Tribe sought
an Order requiring the Governor to sign a standardform compact.
In addition to the Mandamus Action, the Tribe
became embroiled on another litigation front. The
Sears family (private citizens residing in North
Phoenix) tried to block the Tribe’s compact efforts by
filing a suit with the Arizona Supreme Court and contending the Fairness Initiative was unconstitutional.
The Supreme Court declined to accept jurisdiction and
also declined to permit the Sears to intervene in the
Mandamus Action.
Undaunted by the Supreme Court’s actions, the
Sears then filed a lawsuit in Arizona Superior Court,
Maricopa County. The Superior Court Judge initially
denied the Tribe’s Motion to Dismiss on jurisdictional
grounds and proceeded to have the parties address the
merits of case. In August of 1997, the Judge ruled
that Governor Symington did not have the authority
to enter a compact permitting Keno games and slot
machines on the reservation.

NEW GOVERNOR ASSUMES CONTROL

In September of 1997, Symington was convicted of
bank fraud and resigned from office. Secretary of
State Jane Hull assumed the gubernatorial reins of
control.
Symington’s long-time opposition to Indian
gaming in the State had been far from a well-kept
secret; quite the contrary, Symington had been a
vocal opponent of tribal casinos. Governor Hull’s
Continued on next page
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Casino Arizona in
Scottsdale, AZ, is one of two
casinos operated by the
Salt River Pima–Maricopa
Indian Community.
The second property is
Talking Stick Resort
(inset), also in
Scottsdale.

Continued from previous page
position on tribal gaming was unknown. Governor Hull, who
taught in the Chinle Public School on the Navajo Reservation in
the early 1960s, was viewed as being supportive of economic
development on the reservation and having a general understanding of tribal issues.

ARIZONA SUPREME COURT RULES IN FAVOR OF TRIBE

In October of 1997, the Salt River Tribe finally heard from the
Arizona Supreme Court on the Mandamus Action. Ruling unanimously, the Supreme Court held that the Fairness Initiative, passed
by the Arizona voters in 1996, required the Governor to agree, at a
minimum, to a standard form compact with any tribes lacking a compact. In so holding, the Court concluded:
The fundamental issue in this case is not the question of
whether the state should or should not negotiate gaming
compacts with Indian tribes or whether the state should or
should not have veto power over a tribe’s selection of
location. The issue, rather, is whether this court has the
obligation to implement and enforce a law adopted by the
people by initiative that in clear, unambiguous text requires
the governor to agree to identified terms and enter into
compacts with Indian tribes. We answer that question
affirmatively.

Proposition 201, codified as A.R.S § 5-601.01, does not
repeal its predecessor, § 5-601, and does not deprive a governor of the ability to negotiate. Read together, the
statutes simply and unambiguously permit negotiations
and set the minimum terms to which a governor must
agree if negotiations prove unsuccessful. In so doing, the
statute does not violate the requirements of IGRA or the
separation of powers doctrine because the state’s initiative
process gives the people the ultimate authority to decide
on the terms of the state’s gaming compacts with the
Indian tribes. Nor does the Indian Gaming Regulatory Act
give a governor the unfettered discretion to act on behalf
of the state. The act only requires that the state negotiate
in good faith. Using their initiative power, the people have
the authority to act for the state and dictate to the Legislature and the governor a good faith bargaining position,
including the minimum terms of any compact.
We therefore conclude that a governor, if unsuccessful in
any negotiations and if requested by a tribe, must sign the
standard form of compact defined in § 5-601.01. In reaching that conclusion we do not discourage Governor Hull
from reopening negotiations. Nothing in IGRA or the
initiative measure requires the parties to remain at impasse.
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After the issuance of the Supreme Court
decision requiring the Governor to enter into a
standard form of compact with the Salt River
Tribe and other tribes without compacts,
Governor Hull ultimately signed a compact
with the Salt River Tribe in 1998.
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After the issuance of the Supreme Court decision requiring the
Governor to enter into a standard form of compact with the Salt
River Tribe and other tribes without compacts, Governor Hull
ultimately signed a compact with the Salt River Tribe in 1998.

PROPOSITION 202 APPROVES NEW COMPACTS

With many of the other compacts set to expire in 2003, the Governor commenced negotiations with the tribes consistent with the
State’s primary goals of (1) assuring that the gaming was well regulated and (2) limited in place and scope. Before the new compacts
could be finalized, the Arizona horse and dog track racing industry
sued to prohibit the Governor from entering into new compacts and
also pursued legislation to permit the tracks to have slot machines.
The lengthy dispute finally ended in 2002 with the passage of a
public referendum (“Proposition 202”), which allowed the tribes and
the Governor to execute the new compacts that had been negotiated
and to continue tribal gaming in the State. The new compacts had
an initial term of 10 years, which could be automatically extended
for an additional 10 years and then another three years if certain
conditions were agreed upon between the State and the tribes.
From December 2002 to January 2003, Governor Hull signed
new compacts with 16 tribes. Later in 2003, Governor Janet Napolitano signed compacts with an additional five tribes. The compact
for each of the 21 tribes is substantially identical. The compact is
part of state law in Arizona Revised Statutes Section 5-601.02.
The Arizona Department of Gaming is the state agency
charged with the regulation of tribal gaming. Each tribe also has
its own tribal regulatory authority responsible for oversight of the
tribal gaming operations and for coordinating regulatory matters
with the State as agreed upon under the compact.

At present, there are 16 tribes operating 23 Class III casinos
in Arizona: Ak-Chin, Cocopah, Colorado River Indian Tribes,
Fort McDowell Yavapai Nation, Fort Mojave, Gila River, Navajo
Nation, Pascua Yaqui, Quechan, Salt River Pima-Maricopa,
San Carlos, Tohono O’Odham Nation, Tonto Apache, White
Mountain Apache, Yavapai-Apache, and Yavapai Prescott. Five
tribes do not have casinos but have gaming device rights that may
be leased to other tribes. The Hopi Tribe does not have a gaming
compact. The Tohono O’odham Nation operates a Class II only
facility in the Phoenix metropolitan area which is regulated solely
by the tribe with oversight from the National Indian Gaming
Commission.
The 2003 compacts continue to place certain limits on tribal
gaming in the State. The tribes are limited as to the types of
games that can be played, the number of gaming devices and other
games allowed, and the total number of gaming facilities that can
be operated within the State. The following Class III games are
permitted: (1) Class III gaming devices, (2) blackjack, (3) jackpot
poker, (4) Keno, (5) lottery, (6) off-track pari-mutuel wagering, (7)
pari-mutuel wagering on horse racing, and (8) pari-mutuel wagering on dog racing. Internet gaming is prohibited.
The gaming device limits are based on whether the tribe is
located in an urban area (i.e., Phoenix or Tucson), and the total
membership of the tribe. On this basis, each tribe is given a
Current Gaming Device Allocation (which ranges from 475 to
2400). A tribe can acquire Additional Gaming Devices numbering
from as low as 40 to 1020. These Additional Gaming Devices can
be obtained through negotiating the transfer of Gaming Device
Operating Rights from non-gaming tribes in the State.
There also are limits to the number of gaming facilities
operated by a tribe. Again, these numbers are based on the location of the tribes and their tribal membership. The number of
gaming facilities permitted ranges from one to as many as four.
The compacts specify the total number of gaming devices permitted per gaming facility.
With respect to Class II gaming devices, a tribe may operate
up to 40 Class II gaming devices without such devices counting
against the tribe’s overall allocation of Class III gaming devices.
The compacts permit multi-station devices; however, no more than
2.5 percent of the gaming devices in a tribal casino may be multistation devices.
The compacts authorize certain table games, including poker
and blackjack. There are specific limits on the total number
of tables permitted at the tribal casinos. No more than two Keno
games may be operated at each tribal casino.
The compact also generally addresses: (1) problem gambling
and excluded persons; (2) financial services in gaming facilities;
(3) forms of payment for wagers; (4) hours of operation; (5) operation of gaming devices as part of a network; and (6) age restrictions on employees and patrons.
Based upon the tribes’ continued exclusive rights to conduct
gaming in Arizona, the 2003 compacts provide for certain revenue
sharing to the State. Under the compacts, tribes with Class III
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According to the Arizona Department of
Gaming’s website, as of April 2016, the Arizona
tribes had contributed over $1 Billion since the
compacts went into effect in 2003.
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casinos contribute 1 to 8 percent of their gaming revenue each
year to the State, and to cities, towns, and counties. The contribution is determined on a sliding scaled based on the amount of
gaming revenue obtained by a casino. The Arizona Department
of Gaming is charged with auditing the tribes’ gaming revenues
and contributions. According to the Arizona Department of
Gaming’s website, as of April 2016, the Arizona tribes had contributed over $1 Billion since the compacts went into effect in
2003.
The tribal contributions are distributed as follows:
■ 12% distributed by the tribe to the cities, towns and counties of their choosing for community services and public
safety programs for local governments

■ The remaining 88% of the tribe’s total annual contribution
goes to the Arizona Benefits Fund on a quarterly basis and
provides funding for the Arizona Department of Gaming
and the Office of Problem Gambling. The remaining
funds are distributed as follows:
■ 56% to instructional improvement for schools
■ 8% to trauma and emergency care
■ 8% to Arizona tourism

■ 8% to wildlife conservation

In sum, tribal gaming has provided numerous benefits to the
citizens of the State of Arizona. Nevertheless, with some of the
existing compacts expiring in the upcoming years, more negotiations and potential challenges are expected in the near future. ❆
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The Legal Development of Indian Gaming
in Oklahoma Since 1988
BY GRAYDON DEAN LUTHEY, JR.

F

or gaming lawyers and their clients, Indian gaming in
Oklahoma effectively started with the enactment of the
Indian Gaming Regulatory Act, (“IGRA”), 25 U.S.C. §
2701, et seq. in 1988. That statute gave rise to two main
items particularly impacting development of tribal government
gaming in Oklahoma – the tribal/federal tension surrounding Class
II game classification1 and the tribal/state regulatory roles arising
under the Class III tribal/state compact2. Largely through the
tenacity of Oklahoma’s unified gaming tribes and the support of
vendors, both areas have developed favorably for the tribes and their
citizens to fulfill IGRA’s public policy purposes.3

A. CLASS II GAMING CLASSIFICATION IN OKLAHOMA

The development of Class II gaming in Oklahoma has been challenging for the tribes. Certain vendors focused on IGRA’s purpose
to use technology to expand player participation in Class II games.
Those efforts resulted in the development of gaming technology
that propelled bingo from the daubing of paper cards as numerically
labelled ping-pong balls emerged from a blower to a high speed
game facilitated by the use of technologic aids. Among the vendors
leading the development of Class II Bingo was Multimedia Games
(“MGAM”), which pressed the concepts of proxy-play and technologic aids.4

WinStar World Casino in Thackerville,
Oklahoma, is the third largest casino in
North America with more than 500,000
square feet of gaming floor.
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The regulatory structure of IGRA places the primary regulation of Class II games with tribal gaming regulators, who have the
legal ability to license games before deployment and to assure compliance with IGRA, including its classification requirements, during
play.5 The National Indian Gaming Commission (“NIGC”), the federal regulator created by IGRA, through its Chairman is required
to approve any tribal ordinance or resolution concerning the conduct or regulation of Class II gaming if the ordinance or resolution
contains certain items, none of which involve game classification.6
The other principal regulatory power of the NIGC as to Class II
gaming is retrospective-based fining and closure authority for violations of IGRA, NIGC regulations or tribal regulations, ordinances
or resolutions.7 Specifically, while permitting play of Class II games
without a tribal/state compact, IGRA requires a compact before the
play of Class III games.8 As gaming progressed in Oklahoma the
issue of classification of games utilizing technologic aids arose.
IGRA allowed Class II games using such aids, but prohibited the
play as Class II games utilizing a technological facsimile of the
game.9 Unfortunately, IGRA provided no definition of facsimile. In
search for clarity, some tribes and vendors sought advisory opinions
from the NIGC as to the classification of certain games. The NIGC
obliged by issuing non-binding opinions usually through its general
counsel’s office and occasionally from its chairman,10 but not final
agency action of the Commission itself entitled to Chevron
deference.11 In the beginning, these opinions, on balance
were favorable for gaming development.12
The NIGC, however, was not the exclusive federal
regulator of Indian gaming. Because of its law enforcement powers, the United States Department of Justice also
sought to regulate Indian gaming. The U.S. Attorney for
the Northern District of Oklahoma instituted a civil forfeiture action, complete with seizure efforts pursuant to ex
parte warrants, against MGAM claiming that certain gaming machines were unlawful Class III gaming devices operated in violation of the Johnson Act.13 When MGAM
was allowed to present its side to the court, summary
judgment was entered against the government with a finding that the machines were technologic aids used in connection with a Class II game rather than facsimiles.14 The
Tenth Circuit affirmed that victory for Indian gaming.15
The court of appeals, in upholding the district court’s

judgment for the tribe and MGAM, credited the
NIGC’s counsel’s opinions that the game met the
statutory criteria for a Class II game. The court
then determined that the game was not an electronic
facsimile, but instead was an aid to the game of
bingo as defined in the code of federal regulations.
Finally, the court held that Congress did not intend
the Johnson Act to apply if the game at issue fits
within the definition of a Class II game and is played
with the use of an electronic aid.16
Unfortunately, the NIGC had adopted the
Department of Justice’s (“DOJ”) aggressive posture.
In 2000, the NIGC issued an opinion that an electronic pull-tab reader, similar to a label scanner at a
supermarket checkout stand, was an unlawful gaming device and threatened an enforcement action.
That NIGC conduct allowed the tribe and its vendor
to institute a declaratory judgment and injunction
action against likely NIGC and DOJ enforcement.
After a trial on the preliminary injunction, the U.S.
District Court for the Northern District of Oklahoma
granted the preliminary injunction against the
NIGC and DOJ. The injunction was made permanent. Seneca-Cayuga Tribe of Oklahoma v. NIGC, 327
F.3d 1019 (10th Cir. 2003). On appeal, the injunction
was affirmed. Significantly, the Tenth Circuit rejected
the federal government’s attempt to use the Johnson
Act against the tribe:
If a piece of equipment is an IGRA Class
II technologic aid, a court need not assess
whether, independently of IGRA, that
piece of equipment is a “gambling device”
prescribed by the Johnson Act.

After that pull-tab litigation, the federal government did not resort to the federal courts in Oklahoma to press classification issues or create a
circumstance allowing itself to be challenged in a
declaratory judgment/injunction action. Instead,
the NIGC attempted to utilize legislation, rulemaking and order-making to seize gaming licensing
power not authorized by IGRA to declare, in advance
of deployment, certain types of games to be Class
III. The NIGC had allowed Oklahoma tribes to play
a type of Class II gaming in which the player
utilized one touch of the player station to play a
game against players using other player stations (the
“Game”). No NIGC or DOJ enforcement action had
been brought as the Game proliferated resulting in

substantial spending on facilities, hardware and
tribal distributions.
Rather than expose its position to cross examination in light of the NIGC facsimile definition
entitled to deference and its delay in enforcement to
criticism in the courts, the NIGC embarked on a
different path to classify the Game as Class III.
Initially, the federal government sought legislation
to modify IGRA to expressly classify the Game as
Class III. Because no sponsor could be found, the
legislative approach was abandoned. Next, the
NIGC introduced proposed regulations, which if
adopted in the federal rulemaking process, would
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The development of Class II gaming in Oklahoma has
been challenging for the tribes. Certain vendors focused
on IGRA’s purpose to use technology to expand player
participation in Class II games. Those efforts resulted in the
development of gaming technology that propelled bingo
from the daubing of paper cards as numerically labelled
ping-pong balls emerged from a blower to a high speed
game facilitated by the use of technologic aids.
have classified the game as Class III.17 The Oklahoma
Indian Gaming Association, comprised of gaming
tribes and vendor associate members, led an effort
with other tribes across the United States to oppose
the proposed rulemaking. After a congressional
committee field hearing in Oklahoma,18 opposition
from the NIGC’s own Tribal Advisory Group, and
continuous legal objections and threats of litigation
if the rules were promulgated, the NIGC withdrew
the proposed rules.19
Having failed to secure either legislation or a
rule to outlaw the game as Class II gaming, the
NIGC Chairman then attempted to use his gaming
ordinance approval authority under 25 U.S.C. § 2710
(b)(2) to declare the game Class III. Coincidental to
the NIGC’s withdrawal of the proposed classification regulations, the NIGC and an Alaska tribe with
very few gaming machines began to execute a plan
designed to have the game’s classification be determined by the Ninth Circuit Court of Appeals on
review of NIGC action, likely pursuant to a deference standard. The plan contemplated final agency
action to which major gaming tribes and vendors
Continued on next page
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with significant legal resources would not be parties. IGRA requires
the Chairman to approve tribal gaming ordinance, if certain specific
statutory requirements are met. Prospective game classification is
not within the Chairman’s review and approval powers. Nevertheless,
the Alaska tribe submitted an ordinance which among other things,
unnecessarily classified the Game as Class II. The Chairman, in an
ultra vires act, in reviewing the ordinance rejected that classification.
The Oklahoma Indian Gaming Association intervened on appeal to
the full NIGC. The apparent plan was then abandoned, the appeal
was dismissed and the ordinance issue was resolved. The NIGC did

request a renegotiation of the exclusivity fees the tribe pays the state,
the compact is silent as to any effect of failure to reach agreement as
to the future fee amount once one party invokes renegotiation.25
The compact also contains interesting dispute resolution provisions. Although the state is a compacting party, state courts are
not included in dispute resolutions. Rather, the compact provides
only for arbitration before the American Arbitration Association to
resolve disputed questions of interpretation and enforcement, and
then only after unsuccessful negotiation between the tribe and the
state.26 After the arbitrator’s award, the loser may seek de novo review
in federal district court. Accordingly, if a dispute arises as to amendment, continuance or termination of the compact, the
Oklahoma state courts will have no involvement.27
The origin of Class III gaming in Oklahoma is unique.
The arbitration provision has been used in three
The compact is a creation of legislation in its most pure
significant circumstances. After the Oklahoma Supreme
form – direct action of the people. The tribes acting in
Court determined, in contravention of long held rules
concert, and the state legislative and executive branch
of sovereign immunity, that state courts had subject
leaders negotiated the terms of a model form
matter jurisdiction over casino patron claims for injuries
tribal/state gaming compact.
arising on trust property, the compact arbitration
provision was invoked to interpret the subject matter
not review the Chairman’s decision, which accordingly did not become jurisdiction provision for such claim contained in the compact.28 A
final agency action. The classification question did not reach the clear dispute between the state (through its Supreme Court) and
Ninth Circuit.20 To this day, no decision of the NIGC nor a federal certain tribes clearly existed. The arbitrator, a former federal judge,
court of appeals has held that the Game is a Class III game requiring found for the tribes. The federal district court confirmed the arbia tribal/state compact. The Game, through various iterations, con- tration awards. The Oklahoma Supreme Court, in a subsequent case,
tinues to be played in Oklahoma tribal casinos without criticism from acknowledged that confirmation, and overruled its prior decisions
the NIGC or DOJ. As a result, in light of over a decade without any denying sovereign immunity.29
Additionally, the state and tribe agreed that international interenforcement action, the Game, with its legal genesis in the MegaMania and pull-tab decision, has served as a foundation of Oklahoma net gaming for servers in Indian country was allowed as a compacted
tribal governmental gaming with its billions of dollars invested and game under state and federal law. When presented an agreed-to
compact amendment for such tribal international internet gaming,
dispensed in the Oklahoma tribal and state economies.
the Secretary of the Interior refused approval finding that the game
could not be exclusive and the state therefore could not receive an
B. THE TRIBAL/STATE GAMING COMPACT
exclusivity fee. As a result, the state and a tribe initiated an arbitraIN OKLAHOMA
In addition to robust Class II gaming, tribes in Oklahoma enjoy a tion. The arbitration was confined to the tribe and the state. Those
prosperous Class III gaming environment pursuant to their parties agreed that the international internet gaming was lawful
tribal/state gaming compact. The origin of Class III gaming in under the compact and state law and federal law. Even though the
Oklahoma is unique. The compact is a creation of legislation in its compact required a dispute exist for arbitration,30 the arbitrator
most pure form – direct action of the people. The tribes acting in recognized there was no disagreement and accepted the parties’
concert, and the state legislative and executive branch leaders nego- unopposed, united position. The award was confirmed by the federal
tiated the terms of a model form tribal/state gaming compact. The district court without review of the merits. The matter raises the
legislature approved the model form and referred it to a vote of the question of the precedential effect of an arbitration when the parties
people. On November 2, 2004, the people approved the model form agree that no dispute exists and the further policy question as to why
the governor would be incented to support a gaming expansion
compact codified at 3A O.S. § 281.21
The compact has several unusual features. Initially, it is a one- under a compact when the state receives no fee.31
Recently, the compact arbitration provision has been used to
size-fits-all agreement since there is no provision for its modification
prior to execution, or post execution amendment, and no signature challenge state taxes imposed on tribal casino liquor sales. Although
from the governor or any other state official is required for its not directly related to any game, the dispute was real and hotly
execution.22 No other compact is expressly authorized by statute. contested. The arbitrator, a retired Oklahoma Supreme Court JusOnce the tribal leader signs, and the Secretary of the Interior ap- tice, found that federal preemption precluded the state tax. The
proves, the compact is operational. Additionally, in the absence of award was confirmed by the federal district court in Oklahoma City,
one of two technical facts, the compact is not subject to unilateral Oklahoma. While the result demonstrates what tribes can achieve
termination, nor is it subject to termination for breach.23 Rather, the in the politically neutral form of a contested arbitration, the greater
compact continues until January 1, 2020, and then if gaming termi- significance is the availability of arbitration under the compact to
nals continue in race tracks, the compact automatically renews for resolve issues ancillary to gaming itself.32
The compact’s provision as to the regulation of Class III gam15 year terms.24 Although the compact allows for either party to
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ing is particularly significant in application. The compact makes
clear that the tribes are the regulators of Class III gaming. The state
merely monitors Class III gaming.33 If the state perceives a problem
it has no enforcement power. Rather, the state only may complain in
writing to the tribe and cause a meeting to occur within thirty days
to attempt to resolve the dispute. If the meeting fails to resolve the
dispute, the state still has no enforcement power. Instead, the state
only can institute an arbitration asking the arbitrator to enforce the
compact. If the tribe loses the arbitration, the tribe may seek de novo
review in federal district court. If the tribe loses in federal district
court, it may appeal.34
This profound limitation on state enforcement power has
recently been acknowledged by both the state itself and the Department of the Interior. The state, dissatisfied with the play of certain
games, issued a Notice of Violation and a Cease and Desist Order to
a tribe. When informed that it had no authority to do so, the state
walked back its over-reacting conduct. By so doing, the state acknowledged it had no direct enforcement powers. Additionally, the
state recently accused a tribe of unilaterally amending the compact
without the approval of the Department of the Interior. In response
to the state, the Department of the Interior told the state that no
amendment had occurred requiring secretarial approval and
instructed the state to use the compact arbitration provisions. 35 The
state failed to pursue arbitration. Those concessions by the State of
Oklahoma underscore the principal, and basically exclusive, regulatory authority over Class III gaming in Oklahoma, conferred by the
people on tribes through the compact referendum.
25 U.S.C. § 2703 (7)(i).
25 U.S.C. § 2710 (d)(1).
3
25 U.S.C. § 2702 (1).
4
See, National Indian Gaming Commission (“NIGC”) Chairman’s letter to Larry
Montgomery, July 26, 1995, approving proxy play; NIGC Chairman’s letter to
Larry Montgomery, July 10, 1996, approving MegaMania and a linked electronic
player station as Class II; NIGC Acting General Counsel’s letter to Larry Montgomery, July 23, 1997, determining MegaMania to be Class II; NIGC Acting General Counsel’s letter to Clifton Lind, April 15, 2002, rejecting Class II status for
MegaNanza and similar games.
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6
25 U.S.C. § 2710 (b)(2).
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25 U.S.C. § 2713.
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CONCLUSION

Oklahoma tribes enjoy successful governmental gaming because they,
with help from their vendor partners, had the fortitude to secure
rights under IGRA. That coalition both defeated the federal government in federal court and blocked federal agency attempts legislatively
and administratively to shut down successful games that complied
with federal law. The tribes further coalesced to obtain enactment by
the people of Oklahoma of a compact that provided for a dispute
resolution mechanism used by tribes to their benefit and that relegated
state regulation of Class III gaming to mere monitoring, while the
tribes served properly as the actual regulator of the Class III governmental gaming which they operate. That tribal commitment has
advanced tribal self-sufficiency, helped tribal citizens and provided a
firm foundation for tribal government, economic success and political
importance of tribes in the years to come in Oklahoma. ❆
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Wind Creek Casino
and Hotel Wetumpka

Wind Creek Casino and Hotel Montgomery

Wind Creek Casino and Hotel Atmore

The Poarch Band of Creek Indians:

HOW ONE ISOLATED TRIBE
BEAT THE ODDS
BY VENUS PRINCE

N

ot many people know that one tribe remains in
Alabama. My Tribe is descended from the original
Creek confederacy, which occupied most of Alabama
and Georgia. My ancestors lived along the Alabama
River and migrated south during the 1700s to serve as guides, interpreters, and river pilots for the federal government. As many people
know, however, this dynamic changed dramatically during the early
1800s, and the federal government began to forcibly relocate most
tribes throughout the Southeast to Oklahoma. A few Creek families,
my ancestors who had provided these services to the federal government, were allowed to keep their lands and stay in their homeland.
But my ancestors and our tribal community lived in poverty and
isolation in rural Alabama about fifty miles north of Mobile, Alabama
over the next 150 years. They lived as a distinct community discriminated against by locals and with limited access to education, healthcare, and other critical services. My great-grandfather told my father
stories of being able to go into town only one day a week. My now
87-year-old grandmother could attend only the one-room Indian
school in the community and witnessed tribal elders standing in the
way of the public school buses driving through our community to
try to give the tribal member children an opportunity to attend the
30
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local public schools. To gain any education beyond the sixth grade,
she had to be sponsored by the local Episcopal church to attend an
Episcopal boarding school in Tennessee. My father attended a
slightly expanded, three-room Poarch Consolidated Indian School
for elementary school and local public schools for middle and high
school during the 1950s and 60s desegregation era. There was no
immediate health care available in the community. Fortunately, the
vision and courage of our Tribal leaders carved a new path for my
generation and our future generations.
During my father’s childhood in the 1950s and 1960s, Chief
Calvin McGhee formally organized the Tribe and began a movement
to lift the Tribe out of poverty. When Chief McGhee passed in 1970,
Chairman Eddie L. Tullis took up his mantle and spearheaded the
Tribe’s efforts to establish a government-to-government relationship
with the federal government and be eligible to receive federal benefits
and programs. Those efforts culminated in the Poarch Band of Creek
Indians becoming the only federally recognized tribe in the State of
Alabama in 1984 and the declaration of its reservation in 1985.
As an eleven-year-old at the time of our federal recognition, my
father had instilled in me a deep love and sense of my tribal identity
as Poarch Creek, but I was only vaguely aware of the significance of

Shortly after federal
recognition in 1985, our
Tribe opened the Creek
Bingo Palace on its
reservation near Atmore,
Alabama.

Venus Prince

this monumental achievement for our Tribe. Nor did I as a fifteenyear-old realize how much Congress’ passage of a law called the
Indian Gaming Regulatory Act (“IGRA”) in 1988 would dramatically change the face and daily lives of our Tribe.
Shortly after federal recognition in 1985, our Tribe opened the
Creek Bingo Palace on its reservation near Atmore, Alabama. This
economic development venture was intended to supplement the
existing federal benefits and programs, particularly health care, and
to allow the Tribe to promote education through scholarships for its
tribal members. Although the Tribe received federal support for its
health benefits, there was a shortfall every year, which required that
the health clinic refuse treatment to tribal members when the money
ran out. Even with the Creek Bingo Palace revenues, the Tribe could
not support more than a few $150 scholarships each year to encourage its tribal member children to pursue higher education.
When IGRA passed in 1988, Indian gaming became subject to
a new regulatory scheme with two significant categories of gaming:
Class II gaming, which covers traditional games such as bingo and
does not require a compact with a state as long as the type of gaming
is allowed within the state; and Class III gaming, which covers
Vegas-style gaming and requires that a tribe have a compact with
the state. Poarch Creek’s traditional bingo operation suddenly fell
within the legally significant category of “Class II gaming” because
the State of Alabama allowed many charitable bingo operations
within its borders. Nevertheless, at that time, Class III gaming was
much more profitable than Class II. The Tribe approached several
governors over the next few years regarding the potential negotiation of a tribal-state Class III gaming compact, but to no avail. So,
the Creek Bingo Palace continued to provide its modest revenues to
support the Tribe during the 1990s with no significant growth.
In the mid to late 1990s, however, technology and entrepreneurial vision, however, started changing the playing field. Electronic bingo began to evolve, and soon innovative vendors were
offering electronic bingo machines that were extremely appealing
to gaming patrons. As revenues slowly increased, the Tribe seized
the opportunity to reach a new market and opened two new facilities on its trust lands near Montgomery, Alabama. The Riverside
Casino was opened in Wetumpka, Alabama in 2001, and the Tallapoosa Casino was opened outside of Montgomery, Alabama in
2002. Both were so successful that the facilities were expanded
within the next few years. The advent of technology and this rapid
expansion had the Tribe poised for an incredible roll at the gaming
table, despite the State of Alabama’s continued unwillingness to
acknowledge the Tribe’s sovereign right to a seat at that table and
the arrival of several commercial electronic bingo operations.

The State of Alabama’s continued refusal to negotiate was puzzling. A tribal-state gaming compact with the Poarch Creeks would
have allowed it to control the expansion of the gaming within the
State—an oft-stated goal of the Governor and state legislators—
and to provide much needed revenues for the State’s coffers. Instead,
it systematically attempted to dismantle the Tribe’s and other commercial gaming operations. In 2007, in response to the Tribe’s request
for Secretarial procedures from the Department of Interior to protect its bingo operations precisely because the State steadfastly
refused to negotiate a compact, the State brought a lawsuit challenging the Department of Interior’s authority to provide that remedy
to the Tribe. When its approach failed and the complaint was
dismissed, the State Governor launched a task force against gaming
meant to shut down all electronic bingo operations in the State—
commercial and Indian gaming—in 2010. The State then began to
shutter commercial gaming operations throughout the State and
threatened the Tribe’s operations, even though the State has
absolutely no jurisdiction over the Tribe’s trust lands or its ability
to conduct Class II gaming under IGRA. Little did the State know
that it was playing into the Tribe’s hands by essentially providing
the Tribe with a de facto monopoly of gaming within the State.
In the midst of this staunch opposition, the Tribe expanded
the original Creek Bingo Palace into its first Wind Creek Casino
and Hotel on its reservation in Atmore, Alabama in December 2008.
(It amazingly paid off this $250 million dollar financing in only
eighteen months.) In 2010, it expanded and converted the two
northern properties—Riverside Casino and Tallapoosa Casino—
into Creek Casino Wetumpka and Creek Casino Montgomery with
more amenities and an upscale feel. By 2013, the Tribe launched a
$250 million development that turned its Creek Casino Wetumpka
into a Wind Creek Casino and Hotel Wetumpka. By 2015, Creek
Casino Montgomery was also subject to a $65 million expansion
and branding as a Wind Creek Casino and Hotel Montgomery.
In short, the Tribe’s gaming business has boomed, and the
Tribe has diligently channeled its revenues into expanding its
education and health benefits and introducing new programs and
benefits. The original $150 a year scholarship has incrementally
transformed into a full-fledged educational benefit for each tribal
member, which can be used to pay for private education starting at
K-4, college, and/or graduate school. The Tribe’s health clinic no
longer needs to worry about federal dollars running out halfway
during the fiscal year because the Tribe’s gaming revenues can
make up the difference. Tribal elders also may now move to a stateof-the-art Assisted Living facility in the heart of the reservation.
Continued on next page
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“

Even after federal recognition and the
passage of IGRA, the Tribe has been operating
in a state that refused and continues to refuse
to treat it as a sovereign entity with a unique
federal right to use gaming as an economic
development tool not only for its people, but
also the surrounding local communities.

”

Continued from previous page
The Tribe’s remarkable success has also changed the face of the
surrounding communities and provided much needed jobs and revenues. The Tribe is one of the largest employers in the state. Wind
Creek Atmore employs over 800 people, Wind Creek Wetumpka employs almost 1,000 people, and Wind Creek Montgomery employs
over 400 people. Of course, the gaming operations not only provide
direct employment, but indirect employment and significant income
taxes to the state. The Tribe has also generously shared its success
with its neighbors, local schools, hospitals, non-profit associations, and
others through as much as millions in annual charitable donations.
Despite this extremely positive impact on everything surrounding the Tribe from 2008 (arguably much earlier) until now, the State
of Alabama actually continued its legal battle to shut down these
gaming operations, while the local county tax assessor sought to impose county taxes on the Tribe’s federal trust lands after recognizing
that these trust lands were exempt from taxation for almost 30 years.
In early 2013, the Alabama Attorney General filed a lawsuit against
the Tribe claiming that the gaming operations were not located on
trust lands and were a public nuisance. The Attorney General did
not give up this fight until the Eleventh Circuit affirmed a ruling in
the Tribe’s favor in fall 2015. In the meantime, in early 2014, the local
county tax assessor decided to seek an audit in order to impose tax
assessments on all of the Tribe’s trust lands. The Tribe was forced
to seek an injunction against the tax assessor in spring 2015 and is
still embroiled in litigation with the tax assessor today. The current
Governor Bentley also publicly acknowledges the continued refusal
to negotiate a compact with the Tribe, despite his efforts to push a
state lottery in the legislature to address the State’s budget woes.1
Still, the Tribe thrives. So much so that the Tribe is diversifying
its gaming ventures while assisting its fellow tribes in getting their
gaming operations off the ground. By negotiating rather unique
business arrangements by which the Tribe is serving as a management company or financing alternative or a combination of both,
gaming has enabled the Tribe to reach well beyond its borders to
both secure its future and help other tribes to build theirs. Most recently, the Tribe and the Washoe Tribe of Nevada and California
partnered to open the Washoe Tribe’s first gaming facility in rural
Nevada in May of this year.2
Today, no one driving down I-65 in southern Alabama can miss
that one tribe remains. A high-rise casino lights up the sky at night,

and an official green “Poarch Band of Creek Indians Reservation”
sign greets you as you near the exit for the Tribal headquarters. No
matter how gaming might be viewed in the deep south, no one in
the surrounding area can deny that it has benefited not only one isolated tribe, but the many neighbors, employees, and friends whose
lives have improved over the past thirty years since our Tribe’s federal recognition. Even other tribes across the country and their surrounding communities are reaping those benefits.
The odds certainly have been stacked against this Tribe from
the beginning. Although allowed to remain when other southeastern
tribes were removed to Oklahoma in the 1800s, the community had
no means of supporting itself other than through backbreaking
labor and the generosity of the local Episcopal church for many,
many years. Not until the federal government finally acknowledged
its obligations in 1984 did it have a stream of any type of revenue
to exercise its sovereign rights and to support its people. Even after
federal recognition and the passage of IGRA, the Tribe has been
operating in a state that refused and continues to refuse to treat it as
a sovereign entity with a unique federal right to use gaming as an
economic development tool not only for its people, but also the surrounding local communities. The State government could also share
in this success, if the State would take a seat at the table. Despite the
unrelenting opposition, this virtually unknown Tribe has used its
own ingenuity, fierce determination for survival, and an unexpected
trump card—gaming—to produce quite a winning hand. ❆
Venus Prince is a member of the Poarch Band of Creek Indians and is Counsel in the
Native American Affairs Practice Group at Kilpatrick Townsend & Stockton LLP in
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Harvard University and her Juris Doctor from the University of California at
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she served as a judicial clerk to Justice Dana Fabe in the Alaska Supreme Court. In
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See “No gambling deal with Poarch Creek Indians, Gov. Robert Bentley says ahead of lottery vote,” Leada Gore, al.com (August 26, 2016).
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See “Opening of Wa She Shu Casino Marks Landmark Tribal Gaming Partnership: Washoe Partners with Poarch Creek Indians to Offer Entertainment; Create Jobs,”
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A Comparative Overview of
Canadian and U.S. Indigenous Gaming Law
BY YALE D. BELANGER, KATHRYN R. L. RAND
AND STEVEN ANDREW LIGHT

W

hile both Canadian First Nations and American
Indian tribes are engaged in gaming, the respective
industries in each country are very different. In the
United States, Indian gaming is a $29.9 billion
industry, with some 240 American Indian tribes operating over 470
gaming operations in 28 states. In Canada, the First Nations gaming
industry consists of fewer than 20 casinos in five provinces, along
with limited “VLT palaces” in a sixth province, with estimated combined gross revenue of $1 billion. In the U.S., Indian gaming is
widely regarded as transformational of many tribal communities.
In Canada, gaming’s effects are similar and noteworthy, yet significantly less substantial and considerable.
This article provides an overview of the First Nations gaming
industry in Canada in order to provide some comparative explanation for the disparate scope, size, and impacts of the indigenous gaming industries in each country.

BACKGROUND

The rise of a First Nations gaming industry followed a similar
trajectory to Indian gaming in the U.S., at least initially. First Nations
expressed interest in establishing reserve casinos in the 1980s.
Taking their lead from American Indian tribes, First Nations claimed
that operating casinos was an element of their inherent right to control reserve economic development. Federal officials challenged this
argument, leading to police raids of First Nations casinos and gaming halls in Manitoba, Saskatchewan, and Ontario. While similar circumstances led to a tribal victory in the U.S. Supreme Court’s 1987
decision in California vs. Cabazon Band of Mission Indians, the outcome was very different in Canada. In the 1996 case that was
Cabazon’s analog, R. v. Pamajewon, the Supreme Court of Canada
ruled that First Nations did not possess an Aboriginal right to control and regulate casino gaming, and that on-reserve gambling facilities were not exempt from provincial legislation regulating gaming.
With the Pamajewon decision, provinces were now entitled to
impose regulatory frameworks on First Nations casinos—while in

the U.S., under Cabazon and the 1988 Indian Gaming Regulatory
Act (IGRA), states only had limited authority to regulate casinostyle Indian gaming. First Nations soon discovered that provincial
officials did not consider reserve casinos as directly tied to
Aboriginal self-government, but instead as economic activity that
appropriately fell under provincial authority. Accordingly, the
provinces retained centralized authority for regulating First Nation
casino operations while simultaneously restricting First Nations’
economic and political agency.

PROVINCIAL REGULATION

First Nation gambling ventures in Canada are regulated in one of
three ways (or a combination in certain cases). First, a First Nations
community may apply for a provincial casino license as a charity.
Second, a First Nations community may negotiate an agreement
with the host province to operate a casino, somewhat akin to the
Class III tribal-state compacts required under IGRA (but without
mandated protections for indigenous nation sovereignty). Third, a
First Nations community may obtain a non-charitable gaming
license to conduct gambling events from a provincially approved
licensing body.
The different regulatory approaches have resulted in a variety
of gaming models nationally. For example, the First Nations in
Saskatchewan pursued the second avenue, instigating negotiations
with the province to allow gaming. The successful negotiations led
to the creation of the Saskatchewan Indian Gaming Authority,
which provides reserve casino oversight, including licensing authority. But in Nova Scotia, ten First Nations operate “VLT palaces”
housing some 580 video lottery terminals. In British Columbia, a
consortium of Ktunaxa Nation, Samson Cree First Nation and
Mnjikaning First Nation runs a single casino in Cranbrook. In
Ontario, First Nations operate one large casino with 133 beneficiaries, along with two smaller charity casinos, in which the host charity First Nation receives a percentage of VLT revenues. And in
Continued on next page
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Alberta the First Nations were forced to pursue a combination of
the first and second options.
Provincial officials also have leveraged their authority for
gambling oversight in multiple ways under the three regulatory
approaches. In addition to demanding provisions dictating First
Nation revenue use, Ontario and the three Prairie Provinces—
Manitoba, Alberta, and Saskatchewan—demanded that First
Nations pay an annual operating fee. Alberta, Manitoba, and Ontario
further required First Nations to use outside casino operators. Each
province with First Nations gaming, with the exception of British
Columbia, insisted on revenue distribution agreements to benefit all
provincial First Nations; this demand also effectively limited the
number of reserve casinos, as a small number of casinos support
large numbers of First Nations communities.

IMPACTS

In recent years First Nations casino operations in Canada have
settled into predictable operational patterns. Apart from the negligence that temporarily plagued the Saskatchewan Indian Gaming
Authority in the early 2000s, the casinos remain relatively lowprofile operations and accomplished employers. Since 1996, the number of reserve casinos has grown from five to 18: one in British
Columbia, five in Alberta, six in Saskatchewan, three in Manitoba,
three in Ontario (one for profit and two under charity licenses), along
with VLT palaces operating in Nova Scotia. Combined, these 18
operations and the VLT palaces generate an estimated $1 billion
annual gross revenues.
The majority of First Nations casinos are “repeater market”
casinos, meaning that gambling is the main draw and the customer
base is largely local, with patrons visiting regularly. There are four
integrated resorts: CasinoRama in Ontario, the Grey Eagle Casino
and River Cree Resort and Casino in Alberta, and St. Eugene Resort
and Casino in British Columbia. The integrated resorts offer hotels,
dining, and entertainment alongside gaming, and draw visitors to
the area.
Each provincial First Nations gaming model has generated
both positive and negative outcomes. Perhaps most important, First
Nations that previously were reliant on generally parsimonious government funding can now count on consistent revenue streams from
the casinos. Such revenue is channeled into local economic development and enhanced infrastructure in First Nations communities,
leading to improved socioeconomic health for both communities and
individuals. When combined with increased social service funding
and delivery, First Nations are experiencing local spending increases
and heightened social, political, and economic equilibrium.
First Nations casinos employ roughly 2,200 Aboriginal
individuals at $77 million annually (as a point of comparison, tribal
casinos in California alone employ roughly 32,400 workers directly,
with an average wage of $14.80 per hour in 2012), though not all
of these dollars remain in Aboriginal communities. However, wages
can have an immediate impact, for they often are quickly spent on
local products and services where available. Localized business
development is encouraged and the additional revenues enable outreach as First Nations seek out economic partnerships and other
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investment opportunities. Greater economic stability brings with it
the ability of First Nations to focus on governance, which leads to
political stability and a sense of local empowerment.
Finally, and importantly, no discernable post-casino increases
in problem gambling or casino-related crime have been reported in
the provincial First Nations communities or among its Aboriginal
populations.

POLICY ISSUES

Yet two policy issues hinder the First Nation gaming industry reaching its true economic potential. First, as mentioned above, each
province opted to divert substantial gaming revenues into provincial
treasuries and away from struggling First Nations communities.
In total, between 2008 and 2011, roughly $750 million in gaming
revenue was diverted from First Nations to the provinces. Under
Pamajewon’s assignment of provincial regulatory authority, the
expansion of First Nations gaming has been markedly limited—18
casinos compared to over 450 tribal casinos in the U.S. Limited
casino expansion diminishes the ability of First Nations to leverage
gaming revenue to expand economic development through investment of gaming profits. Thus, issues surrounding revenue sharing
are even more pressing in Canada, as First Nations’ ability to generate and leverage gaming revenue already is constrained by provincial regulation. Further, without an analog for the federal oversight
provided by the U.S. Secretary of the Interior in IGRA’s compact
approval process, similar safeguards do not exist for First Nations
regarding provincial revenue-sharing demands.
Second, while not required under federal law, the provinces
included site prescriptions requiring casinos be constructed in
reserve communities. In the U.S., IGRA requires that tribal casinos
be located on “Indian lands,” and as a result, the profitability of a
tribal casino generally is dictated by the location of the tribe’s
lands—casinos located near major metropolitan cities generally are
more profitable than those located in rural areas. The same has proved
true in Canada: First Nations gaming properties located nearby a
significant market (Toronto, Edmonton, and Calgary) provide greater
benefits compared to the smaller casino properties located in more
isolated areas. The provincial site prescriptions considerably compromised the profitability of most of the First Nations casinos
located in the Prairie Provinces, as reserves in those provinces are
generally located away from large urban populations. As in the U.S.,
the result is location-based market constraints, often falling most
heavily on the First Nations struggling with already limited options
for economic development and severe socioeconomic deficits.

LAW AND POLICY COMPARISONS

First Nations gaming in Canada provides some insight into the
factors that have contributed to the success of the Indian gaming
industry in the U.S. Both Cabazon and Pamajewon served as pivot
points in the law and policy governing indigenous gaming. In the
U.S., under Cabazon’s holding, the law pivoted to support a broad
conception of tribal sovereignty that favored federal regulation and
strictly limited state regulation. This turn led to IGRA and federal
public policy goals of Indian gaming as a means of strengthening

tribal governments and tribal economic development. In Canada,
under Pamajewon’s holding, the law pivoted away from Aboriginal
sovereignty and toward provincial authority over gaming. This
turn led to provincial control without clear guiding—or overriding—public policy goals in support of strengthening First Nation
communities and governments.
A relatively broad conception of tribal sovereignty under
U.S. law and a dominant role for federal, rather than state, regulation under IGRA have contributed to the growth and success
of Indian gaming. The resulting success should be assessed not
just in terms of casino expansion and revenue generation, but
also in terms of long-lasting enhancements in tribal government
infrastructure and capacity, as well as in improved socioeconomic
health and quality of life for tribal members.
In the U.S., tribes and states have proven that they may reach
cooperative and mutually beneficial policy solutions in the context
of gaming, often captured in the tribal-state compacts required
under IGRA. A critical prerequisite, though, is that such solutions
are the product of respectful government-to-government
negotiations at a level bargaining table—and overarching federal
authority, as well as law and policy that supports tribal sovereignty, are necessary to encourage and ensure mutually respectful
relations. In this way, Indian gaming in the U.S. has enhanced
both states’ and tribes’ interests in and abilities to act as cooperative policymakers.

IN TERNATIONAL

Yale D. Belanger

Kathryn R.L. Rand

Steven Andrew Light

Despite key differences in size, scope, and impacts, in Canada
and the U.S., strong indigenous government institutions, thriving
Native communities, and improved government-to-government
relations between tribes and states—and between First Nations
and provincial governments—have the potential to become
gaming’s most positive legacies. ❆
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