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LETTER FROM THE EDITOR

Current Developments and Important
Issues in Indian Gaming Law

Dennis J. Whittlesey
Editor

W

BY DENNIS J. WHITTLESEY

elcome to the Third Issue of Indian
Gaming Lawyer, a publication dedicated to issues associated with the
Indian gaming industry in the United
States. This issue is devoted to current developments
and always-important issues for the Indian Gaming
industry.
With this predicate, our goal is to provide articles
that are both important and interesting. However, the
opening article pays tribute to the recently-deceased
Sue Shaffer, long-time Chairman of Oregon’s cow
Creek Band of Umpqua Tribe of Indians. It is no
secret that this writer worked closely with Sue for a
number of years and loved her, as did so many others.
Her story is compelling.

REMEMBERING A GREAT TRIBAL CHAIR
AND A GOOD FRIEND

Sue Shaffer not only was a leader in Indian County in
general, but she certainly was the Mother for Indian
Gaming in her home state. The lead article speaks for
itself, but is sufficient to say here that she was someone
who had big thoughts and made them come true.
This is true with her goal of securing an Act of Congress extending federal recognition to her tribe which
was otherwise barred through the long out-of-date
Termination policies of the 1950s. It also was true
when she envisioned casino gaming in Oregon, despite
a provision in the State Constitution prohibiting the
operation of a “casino” anywhere within the state.
It was this writer’s privilege to have known her
as a client and also as a friend. The remembrance
says it all.

INDIAN GAMING’S GROWING TREND

For the second year in a row, we are honored to publish
a summary of the new edition of Casino City’s Indian
Gaming Industry Report compiled and presented by the
incomparable Alan Meister, who researches and writes
this report each year. He has become the authoritative
analyst of the economic growth and development of
the industry and, in this capacity, has worked with all
elements of the industry over the years.
The value of this work is that he reports all of
4
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the economic information, even to the point of identifying the states in which there has been Indian gaming growth and declines from the previously-reported
year. In short, he gathers vast amounts of data, analyzes it all, and renders his annual report. It is both a
barometer and Bible for those of us working within
Indian Gaming.

CURRENT BATTLES AND THE FUTURE OF
OFF-RESERVATION INDIAN GAMING

The Indian Gaming Regulatory Act prohibits gaming
on land taken into trust after October 17, 1988, the
date on which it became law. However, IGRA Section
20 establishes certain exceptions to that general rule,
the first of which allows “off reservation” gaming
provides for tribes that do not otherwise qualify for
any of the other statutory exceptions. It requires that
the Interior Secretary make initial determinations as
to a tribe’s eligibility for gaming subject to, and
dependent on, the Governor’s concurrence in that
decision. Still, the provision is controversial.
With that said, Heidi McNeil Staudenmaier and
Brian Daluiso have written a comprehensive article
exploring the issue in general and discussing relevant
litigation in particular. For those readers who are not
fully versed in this provision of the law, the article will
be an invaluable resource.

CLASS II E-BINGO GAMING SYSTEMS
FINALLYRECEIVES JUDICIAL APPROVAL

Class II gaming is a critical component of the gaming
inventory at tribal casinos. In addition, E-gaming is
the subject of a great deal of current dialogue in
Indian Country which generally is looking at new
technologies for expansion of the gaming opportunity. Frequent contributors to the magazine Kevin
Quigley and Tom Foley are in the forefront of this
activity, and they played a role in the Desert Rose
Bingo litigation that is the subject of this article.
The importance of this article is shown by its
title. While there is resistance to e-gaming in many
sectors, the simple truth is that technology will ultimately be accepted. And, as the article reports, the
barriers are already beginning to break down.

THE CONTINUING ATTACK ON TRIBAL
SOVEREIGNTY OF THE SUPREME COURT

Dean Luthey has written a provocative and timely article that
deals with issues unfolding while he was writing. Indeed, one
of the latest developments in the applicable law came in the
Supreme Court decision in the case of Lewis v. Clarke, which was
rendered after Dean had written his article. He quickly dug in
and revised the article with an analysis that would have required
weeks of study and writing for most of us. This article is destined to become required reading for anyone who hears of it.

“RESTORED LAND” FOR A RESTORED TRIBE:”
THE SUCCESSFUL QUEST OF THE KARUK TRIBE
OF CALIFORNIA

This article is written by the noted Ethnohistorian Stephen
Dow Beckham, and it deals with a second exception to gaming
on lands acquired after IGRA became law. That provision
allows gaming for tribes that had federal status, lost it, and subsequently regained tribal recognition. Such tribes are known as
“restored tribes” in Indian Gaming. While they can conduct
gaming as restored tribes, they can only do so under this provi-

IN T E R N AT I O N A L

sion if the gaming is to be conducted on lands previously considered to have been within their “tribal lands” to which their
occupancy and title claims were terminated and subsequently
restored. Such lands are known as “restored land” in Indian
Gaming.
Prior to Dr. Beckham’s becoming involved with the Karuk
Tribe, a former tribal attorney had sought restored land status
for land within the Town of Yreka, California, and the result
was a resounding denial, as is explained in the article. Working
with new legal counsel and tribal officials, Dr. Beckham developed the historical case for Karuk tribal recognition, loss of
recognition and subsequent restoration of recognition. He also
documented historic Karuk occupancy of the proposed gaming
site and his work became the blueprint for the subsequent submission of a new Petition for reconsideration of the previous
denial. While it is rare in this writer’s experience for the
Department of the Interior to reverse a prior Departmental
determination of this type, the second Karuk effort was successful. That casino is now under construction and will be operating
within a very short time from the publication of this issue.
We hope you enjoy the publication. ❆
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EVENT SPONSORS
IMGL would like to recognize our
Gold Level Sponsors for their generous
contributions to the IMGL Spring
Conference, being held May 10-12,
2017, at Turnberry Isle, Miami, Florida.

For more information on the IMGL Spring Conference, visit IMGL.org
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MESSAGE FROM THE PRESIDENT

I

Extending the Reach of the IMGL Brand
BY MICHAEL E. ZATEZALO

Michael E. Zatezalo
President

MGL STARTED THE NEW YEAR WHERE firm Gordon Dadds for co-hosting the reception.
it left off in 2016 by offering its Master- It was not only a great location but a fascinating
class at the National Council of Legislators historical venue.
from Gaming States (“NCLGS”) at the NCLGS
However, perhaps the biggest news of the
winter meeting in Scottsdale, Arizona, on January new year is IMGL’s entering into a Memorandum
6-8, 2017. The IMGL Masterclass included panels of Understanding with Clarion Event Limited
on the role of Regulators, Tribal Gaming which gives IMGL the option to conduct MasterLegal Issues with States, and eSports and classes at all Clarion events. We are very excited
were well received.
about this partnership and the opportunity to
On February 3, 2017, IMGL and the law firm extend the reach of the IMGL brand. If any of
of Kalff Katz & Franssen hosted a pre-ICE gath- our members are interested in participating or
ering of gaming officials and industry representa- organizing any of these Masterclasses, please contives at the Industrieele Groote Club in tact Joerg Hoffman, our past President, who is
Amsterdam, Holland. Over 150
coordinating our Masterclasses
guests attended this invitation
and our Executive Director, Sue
only gathering. Justin Franssen,
McNabb. We have posted on the
Perhaps the biggest
IMGL Assistant Secretary and
IMGL website a list of the connews of the new year
General Member from Holland,
firmed future IMGL Masteris IMGL’s entering into
was the host and did a fantastic
classes for 2017 as well as the
a Memorandum of
job. Featured speakers were
Clarion events where IMGL
Erwin van Lambaart, CEO of
will have the option of conductUnderstanding with
Holland Casino, Peter-Paul de
ing a Masterclass.
Clarion Event Limited
Goeg, Managing Director of
The IMGL spring conferwhich gives IMGL
Lottomate and Marja Appelman,
ence will be held in Miami,
the option to
head of the Holland Casino ComFlorida, this year and takes place
conduct
Masterclasses
mission. It was a very informative
on May 10-12, 2017, at the
at all Clarion events.
meeting and great networking
Turnberry Isle. If you have not
event.
made your reser vations to
We are very excited
Then it was on to London
attend, I would suggest you do
about this partnership
for the Annual ICE conference
now. It should be another great
and the opportunity to
(February 7-9) in London, Engconference and offers a side trip
extend the reach of
land, at the ExCel center. IMGL
to the Gulfstream racetrack on
the IMGL brand.
once again held a Masterclass at
Saturday, May 13, with a private
ICE which was very well atsuite at the finish line for IMGL
tended with 221 attendees (extra
guests to enjoy the day. I
chairs needed to be brought into
encourage everyone to make
the conference room!) and included panels on plans to stay in Miami over the weekend and enjoy
worldwide developments, anti-money laundering the Day at the Races. Finally, our fall conference
and the effect that Brexit and the election of will be held in Copenhagen, Denmark, September
Donald Trump would have on the gaming indus- 10-12, 2017. Please mark your calendars accordtry. IMGL also had its annual ICE reception at ingly. As you can tell, 2017 will be a very busy and
Merchant Taylors’ Hall in London and experi- exciting year for IMGL. I look forward to seeing
enced the largest crowd ever to attend the recep- many of you in Miami. ❆
tion. Our thanks to member Tony Coles and his

“

”
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REMEMBERING A GREAT TRIBAL CHAIR
AND A GOOD FRIEND

T

BY DENNIS J. WHITTLESEY

he Cow Creek Band of
the Umpqua Tribe of
Indians of Canyonville,
Oregon is mourning
the recent death of its long-time
Chair Sue Shaffer, who died at the
age of 94, leaving a legacy of
achievement that will be hard for
anyone in Indian Country to
equal.
I had the great fortune of
working with her long before the
Tribe opened the first casino in
the State, and it is safe to say that
working with her changed my life
and was always a pleasure. Her
energy and ability to move into
uncharted waters with confidence
was unique.
Sue was a leader in getting
Congress to formally recognize
The Cow Creek Band of the
Umpqua Tribe of Indians in
December 1982. She was tribal chairwoman from 1983 until
2010, and for all of that time was its public face.
After gaining recognition, the Tribe was essentially penniless, but Sue saw Indian Bingo as an economic opportunity.
With that, she worked tirelessly to persuade the federal government to loan the Tribe money for a bingo hall in
Canyonville.
After Congress enacted the Indian Gaming Regulatory
Act on October 17, 1988, she was interested in pursuing
Indian Gaming but was faced with a provision in the Oregon
Constitution prohibiting the operation of a “casino.” It was
universally assumed in the state that the Oregon tribes would
never be able to participate in what was quickly becoming a
very profitable undertaking for tribes with casinos. With her
ever-present energy, she insisted that there had to be a way
for an Oregon tribe to secure a Class III Gaming Compact
with the state and pressed her team (including this writer) to
figure out a way to secure gaming.
Working with Sue, we discovered that while a “casino”
was illegal, the Constitution provided that every bar in the
state could have up to five slot machines. So, in discussions

with the Governor’s Compact
Team, we pointed this out and
asked the question: “When does
the machine count make it a
casino – 10 machines. 15 machines:
20 machines?” Of course, there
was no answer, so we proposed to
limit Class III gaming to 15 percent of the Bingo Hall’s gaming
floor which the Gover nor
accepted in 1992. The Cow Creek
Gaming Hall was born and,
although a legal challenge was
expected, it never came. As they
say, the rest is history.
The gaming facility was expanded into a full casino in 1994,
Sue Shaffer
and the Seven Feathers Casino
Former Tribal Chairman,
Resort is now a 298-room hotel
Cow Creek Band of the
and casino. The tribe has used its
Umpqua Tribe of Indians
gaming revenue to purchase other
businesses, expanding scope of
employment opportunity for tribal members and other local
residents. The Tribe is prosperous and funds numerous programs brenefitting both the tribal and non-tribal community.
At every step of the way, Sue demonstrated amazing
judgement and vision. We ran into people who knew her
everywhere we went, including Washington, D.C. She was
friends with the Congressional Delegation and Senators
throughout her life. She was kind, generous and uniformly
polite to everyone.
Among the tributes expressed upon the news of her
death, Oregon Senator U.S. Sen. Jeff Merkley described her
as “a passionate and effective leader,” adding “Oregon families
have lost an extraordinary champion. I loved her from the
first time I heard her deliver a fiery call to action at a political
event. Sue was known for her straight-forward style, her
honesty and integrity.”
There were so many accolades that it would be impossible to list them here. But one that is worth sharing came from
member of my family, who said, “I am so glad to have known
Sue.” I suspect that everyone with whom she interacted feels
that way. ❆
INDIAN GAMING LAWYER • SPRING 2017
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Indian Gaming’s GROWIN
Alan P. Meister, Ph.D.

Results from the new edition of the
Indian Gaming Industry Report*
BY ALAN P. MEISTER, PH.D.

I

ndian gaming in the United States has
exhibited tremendous growth since the
passage of the Indian Gaming Regulatory Act (IGRA) in 1988, increasing
nearly 300-fold. The pace has slowed over the
past several years though. In part, this has
been the result of maturing markets, increased
competition, and public policies that have
restricted the expansion of Indian gaming.
The economic downturn during the Great
Recession and the slow-growth economy since
then have also been major contributors to the
slowdown of Indian gaming.
However, the latest research shows positive
signs for Indian gaming. The new 2017 edition of
Casino City’s Indian Gaming Industry Report just
released by Nathan Associates’ Principal Economist
Dr. Alan Meister finds a continuing growth trend for
Indian gaming. Not only has its growth been accel-

8
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erating over the past few
years, it is also outpacing
other casino gaming segments, as well as the general U.S. economy.

INDIAN GAMING
BUILDING
MOMENTUM

In calendar year 2015,
the most current year for
which data are available,
Indian gaming on a nationwide basis grew 5.5% to a new all-time high of $30.5
billion in gaming revenue. This was more than double the growth rate in 2014 (2.1%), which was more
than triple the growth rate in 2013 (0.6%). It was the
sixth consecutive year of growth following the Great
Recession. Maybe most notable was that the 2015
growth rate surpassed the 2007 prerecession growth rate (4.5%).
Growth was the general trend at
the state level as well. Of the 28 states
with Indian gaming in 2015, there was
growth in 24 of them (86% of states),
including four with double-digit
growth (Texas, Alabama, North Carolina, and South Dakota). However,
these were somewhat smaller sized Indian gaming states. The largest driver
of nationwide gaming revenue growth
was by far California Indian gaming
due to its large size and strong growth
(8%). California was followed by Oklahoma and Florida with their own
strong growth.
The strong growth of gaming
revenue was complemented by nationwide non-gaming revenue growth of
4.5% in 2015 to an all-time high of $3.9

“

Not only has its
growth been accelerating
over the past few years,
it is also outpacing other
casino gaming segments,
as well as the general
U.S. economy.

”

billion. Altogether, the $34.4 billion in gaming and nongaming revenue were generated by 242 tribes operating
nearly 357,000 gaming machines and 7,700 table games
in 494 gaming facilities in 28 states.

INDIAN GAMING OUTPERFORMING
OTHER CASINO SEGMENTS

On a nationwide basis, Indian gaming also outperformed
other casino gaming segments in 2015. Its 5.5% growth
rate was approximately 30% higher than that of the racino segment (4.2%) and more than triple that of the
commercial casino segment (1.6%).
Notably, the commercial casino and racino segments
were separated due to their vastly different developmental history and growth patterns.
In addition, Indian gaming’s significantly faster
growth in 2015 than the commercial casino segment
Continued on next page
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Continued from previous page

drove it to become the largest industry segment. With 44.3%
of nationwide casino gaming revenue, Indian gaming surpassed
the commercial casino segment’s share (43.3%) for the first time
ever. Meanwhile, the racino segment grew to 12.4% of the
casino gaming revenue.

INDIAN GAMING OUTPACING THE ECONOMY

The growth of Indian gaming in 2015 also topped that of the
U.S. economy, which continued along its relatively slow pace
since the Great Recession. The 5.5% growth of Indian gaming
was approximately double the growth rates of gross domestic
product (GDP), which grew 2.5%, and per capita disposable personal income, which grew 3.1%.

PERFORMANCE OF INDIAN GAMING CONTINUING
TO VARY WIDELY

While Indian gaming experienced strong growth in 2015, it did
not grow everywhere. Gaming revenue declined in four states,
Wyoming, Nevada, Connecticut, and New York. In fact, with
the continuing increase in competition in the Northeast region
of the country, 2015 was the ninth straight year of decline in
Connecticut and fifth straight year in New York.
There was also a wide disparity in the performance of
Indian gaming, varying from approximately 16% growth in
Texas to a 14% decline in Wyoming. Of the 24 states with
growth of gaming revenue in 2015, 15 of them had less than

5% growth, five had between 5% and 10% growth, and four had
over 10% growth. For the four states that declined in 2015,
three of them declined less than 5% and one had a larger than
5% decline.
Gaming revenue was highly concentrated among the
largest Indian gaming states. The top two states, California
($7.9 billion) and Oklahoma ($4.2 billion), generated a combined
40% of gaming revenue. Adding Florida, Washington, and
Arizona puts the top five states at approximately 63% of total
gaming revenue. The top 10 states, which included Connecticut,
Minnesota, Michigan, Wisconsin, and New York, generated
85% of total gaming revenue.
Gaming revenue was also highly concentrated among a
small number of very large Indian gaming facilities. In 2015,
the top 7% of all Indian gaming facilities, which each generated
$250 million or more, accounted for 45% of total gaming
revenue nationwide. On the other hand, the smallest 37% of
gaming facilities, which each generated $10 million or less, only
accounted for 2% of gaming revenue.
There was also a wide disparity in performance across
classes of Indian gaming in 2015. The 24 Indian gaming states
with at least some Class III gaming (i.e., Las Vegas style gaming) generated 98% of total gaming revenue for Indian gaming,
while the four states with only Class II gaming (Alabama,
Alaska, Nebraska, and Texas) generated 2%. Nonetheless, Class
II only Indian gaming states in the aggregate grew at more than
double the rate of states with at least some Class III gaming.

*Data contained in this article come from the 2017 Edition of the Indian Gaming Industry Report. For more information on the report, please visit: www.indiangamingreport.com.
10
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GROWING ECONOMIC IMPACT OF INDIAN GAMING

As Indian gaming has generally grown over time, so have its positive
impacts on tribes, surrounding communities, and the economy. First
and foremost, Indian gaming has helped promote tribal economic
development, self-sufficiency, and strong governments. Gaming
profit is used by tribes to fund government operations, develop
infrastructure, support social and economic programs and services,
and finance other tribal business ventures.
Indian gaming also had a significant impact on surrounding
communities in 2015. Indian gaming’s total contribution to the U.S.
economy, including both direct and secondary impacts, totaled
approximately:
■ $103.0 billion in output (i.e., value of sales); 770,000 jobs;
■ $35.5 billion in wages; and

■ $12.3 billion in fiscal impact, including:

■ $1.8 billion in direct payments to federal, state, and local
governments; and

■ $10.5 billion in federal, state, and local taxes on secondary
economic activity stimulated by Indian gaming. ❆

Alan P. Meister, Ph.D. is a Principal Economist at Nathan
Associates Inc. Dr. Meister specializes in the application of economic
analysis to litigation, regulatory, public policy, economic development,
and business planning and operations matters. He has extensive
experience conducting research and analysis of the gaming
industry, including Indian gaming, commercial casinos, racinos,
card rooms, and online gaming. He leads the Gaming Industry and
Indian Gaming practices at Nathan Associates, which provide
consulting to gaming facility operators, industry suppliers, investors,
governments, and gaming associations. His consulting work has
included economic research, analysis, and expert testimony in litigation and regulatory matters, damage analyses, industry and market
analyses, economic and fiscal impact studies, feasibility studies, public
policy analysis, analyses of land-in-trust gaming applications, and
economic assessments of tribal-state gaming compacts and revenue
sharing. Of particular note, he was previously commissioned by the
National Indian Gaming Commission to independently analyze the
economic effects of proposed changes in Indian gaming regulations.
In addition to his consulting work, Dr. Meister has also conducted
years of independent, scholarly research on the gaming industry
and authored a number of publications, most notably his annual
study, the Indian Gaming Industry Report, which has been cited
by the United States Supreme Court. His work has been used in
matters before the U.S. Department of the Interior, U.S. Supreme
Court, and the World Trade Organization. Dr. Meister can be
reached at (949) 474-4955 or ameister@nathaninc.com.
For more information on Nathan Associates, please visit:
www.nathaninc.com.

INTERNATIONAL MASTERS OF GAMING LAW
IMGL wishes to thank the spring
conference co-chairs, committee
members, the moderators and the
panelists for the contribution of their
time and efforts in putting together the
excellent educational opportunities
IMGL is proud to provide at the
Spring 2017 conference.
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Current Battles and the Future of
Off-Reservation Indian Gaming
BY HEIDI MCNEIL STAUDENMAIER AND BRIAN DALUISO

I

ndian Gaming has become a near 30 billion-dollar-a-year
industry in the United States. Casinos like Foxwoods,
Pechanga, and Morongo have become as well-known as
any on the Las Vegas Strip. And while Indian Gaming is
allowed, at least in some form, in all states with Indian or native
tribal presence other than Hawaii and Utah, its benefits have
not been distributed equally among tribes. Often this is because
tribes have no land at all or because any land they do have is
located far from lucrative gaming markets. These problems have
led to more and more tribes seeking to acquire land for gaming
that is not necessarily within the tribe’s historic occupancy
territory. This has generated much controversy and conflict
between the tribes seeking to acquire new land, the communities where the land exists, and tribes with existing casinos in
those areas.
Under the Obama Administration, the Department of the
Interior advocated policies that generally favored the tribes
seeking new land, and the disputes resulting from these policies
are still playing out in federal and state courts. During the transition to the Trump Administration, the Department appears
to be vigorously defending the decisions of the previous
administration. It remains uncertain what new policies, if any,
the Trump Administration will pursue on this topic.

GENERAL BACKGROUND OF OFF-RESERVATION GAMING
Indian gaming is governed by the Indian Gaming Regulatory
Act of October 17, 1988 (“IGRA”), which permits gaming on
Indian lands and defines gaming-eligible lands to include (1) all
lands within the limits of any Indian reservation; (2) lands held
in trust by the United States for the benefit of any Indian Tribe;
12 INDIAN GAMING LAWYER • SPRING 2017

or (3) lands held by an Indian tribe subject to restriction by the
United States against alienation and over which an Indian tribe
exercises governmental power. IGRA’s definition of Indian
lands eligible for gaming, however, must be understood in the
context of other congressional acts that allow Indian tribes to
acquire new land. The most significant of these acts is the
Indian Reorganization Act of June 18, 1934 (“IRA”), which
authorizes the Secretary of the Interior to acquire and hold new
lands in trust for the benefit of Indian tribes.
Recognizing that the laws allowing tribes to acquire new
lands could greatly expand the potential for casino gaming to
occur off of traditionally defined reservations, Congress
enacted a provision in IGRA that prohibits gaming on any lands
acquired after October 7, 1988, unless the lands fall into one of
a limited number of exceptions: (1) lands acquired as the initial
reservation lands for a newly recognized tribe; (2) lands recovered by a tribe as part of land claims settlement; or (3) lands
restored to a tribe that has been restored to federal recognition.
These exceptions were enacted so that tribes without suitable
land for gaming in 1988 would not be disadvantaged relative
to other tribes.
If none of these so called “equal footing” exceptions apply,
a tribe may still conduct gaming on newly acquired land if the
Secretary of the Interior determines that gaming will be in the
tribe’s best interest and would not be detrimental to the surrounding community. This exception is known as the “two-part
determination.” The exception has an additional requirement
that before gaming can occur on the land, the Governor of the
state must concur in the Secretary’s two-part determination.
None of the other exceptions have this additional requirement.

“

Indian Gaming has become a near 30 billion-dollar-a-year industry
in the United States. Casinos like Foxwoods, Pechanga, and Morongo
have become as well-known as any on the Las Vegas Strip. And while
Indian Gaming is allowed, at least in some form, in all states with Indian
or native tribal presence other than Hawaii and Utah, its benefits
have not been distributed equally among tribes.
The Governor’s concurrence requirement provides
the state an outright veto to reject gaming under this
exception.
The term “off-reservation gaming” generally
refers to gaming under a two-part determination.
Since IGRA’s enactment, off-reservation gaming has
been one of the more controversial aspects of Indian
gaming. Senator John McCain, a proponent of Indian
gaming, for instance, has called for the two-part
determination’s removal from IGRA. Opponents of
land acquisitions for casinos have described the twopart determination as “reservation shopping”
whereby a tribe, often funded by a casino development and management company, seeks to acquire
land for gaming outside of its aboriginal territory
based primarily on the land’s proximity to urban
markets or major highways.

CONTROVERSIAL OFF-RESERVATION
CASINOS AND THE LEGAL LANDSCAPE
Despite any implication in the term
“reservation shopping” that a twopart determination is easily obtained,
between 1988 and 2008, the Department granted only five two-part
determinations. During that period,
the Department took a very narrow
view of off-reservation gaming. Former Secretary of the Interior during
the George W. Bush Administration,
Gale Norton, once stated that she had
serious concerns about lands being
acquired into trust “solely based on
economic potential,” and while she did
not believe there should be an
“absolute bar on off-reservation gaming,” she did believe that Congress did
not intend to authorize these types of
acquisitions. During the Obama years,
however, the Department appeared to
relax its approach and doubled the
number of two-part determinations

”

granted. All of these decisions have generated considerable controversy.
Legal challenges to off-reservation gaming have
tended to focus on the Secretary’s determinations
that casino gaming would not be detrimental to the
surrounding community. Federal regulations define
“surrounding community” to be local governments
and federally recognized Indian tribes within a 25mile radius. Under that definition a recent two-part
determination for the Spokane Tribe in Washington
State has been particularly controversial. The
Spokane Tribe already operates smaller casinos, but
is now developing a much larger project in the flight
path of an Air Force base and near another off-reservation casino operated by the Kalispel Tribe.
Notwithstanding opposition from local governments
concerned about the effects on the Air Force base and
the Kalispel Tribe’s concerns about competitive
impacts on its casino, the Secretary granted the twopart determination, and Washington Governor Jay

Heidi McNeil
Staudenmaier

Brian Daluiso

The Kalispel Tribe of Indians opened the Northern Quest Casino in
Spokane, Washington in 2000. On April 12, 2017, lawyers for the Kalispel
Tribe of Indians filed a suit in federal court seeking an immediate halt to
the construction of a rival casino being built in Airway Heights by the
Spokane Tribe of Indians.
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must be given effect under federal law, when
a Governor concurs or declines to concur, he
or she does so as the state executive under
the laws of the state. As a result, opponents
of the North Fork and Enterprise projects
raised the issue of whether California state
law authorized Governor Brown to concur in
a two-part determination.
The two California state superior courts
to address the question found that Governor
Brown had the authority to concur in order
to effectuate his duty under the California
Constitution to negotiate gaming compacts
with Indian tribe – agreements between the
State and the tribe that regulate how the
gaming will be conducted. Both sets of plaintiffs appealed, and the two districts of the
California Court of Appeal to hear these
Artist rendering of the North Fork Rancheria Resort Hotel and Casino. The North Fork
cases reached opposite conclusions.
Rancheria of Mono Indians plans to build a casino, a 200-room resort hotel, restaurants, an
In the Enterprise case, California’s Third
entertainment lounge, retail space and banquet/meeting rooms near Madera, California.
District Court of Appeal held that when the
Governor concurs, he exercises his executive
power pursuant to California’s existing
Continued from previous page
Indian gaming policy. The Fifth District Court of Appeal in
Inslee concurred. On April 12, 2017, the Kalispel Tribe filed the North Fork case disagreed. The three-judge panel in the
suit in federal district court against the Department of the Fifth District concluded that the Governor lacked the authority
Interior, alleging the Department failed to consider detrimen- to concur, but each of the judges reached this conclusion for
tal impacts to the Kalispel tribal government that would result different reasons. Two judges ruled based on the particular
facts of case to hold Governor Brown’s concurrence invalid
from development of the new casino.
Two other controversial off-reservation casino projects under the circumstances. The third judge, Judge Franson, in
are in California. In 2011, the Secretary promulgated two-part direct opposition to the Third District’s holding, held that
determinations for the North Fork Rancheria of Mono Indians there could be no set of circumstances that would authorize
and the Enterprise Rancheria of Maidu Indians. Governor the Governor to issue a concurrence under California law.
The California Supreme Court has granted review in
Jerry Brown concurred in both determinations, both of which
were challenged in federal and state court. In the case of the both cases. If the Court affirms the Third District’s holding,
North Fork Tribe, opponents successfully qualified a statewide more tribes in California may seek to conduct gaming under a
referendum of the California Legislature’s ratification of the two-part determination. But if the Court determines that conTribe’s gaming compact, and in the November 2014 general currences are not allowed under California law, the decision
election, the voters rejected the compact. While the federal could negatively affect not only the North Fork and Enterprise
court challenges to the two-part determinations focused on projects, but also other pending and
whether the Secretary properly determined that gaming on the selected parcels would not be detrimental to
the surrounding communities, state court challenges
have been directed at Governor Brown’s concurrence.
Early challenges to IGRA’s gubernatorial concurrence provision were generally brought in federal district court by tribes when a governor declined to concur
and, consequently, in effect vetoed the tribe’s project. In
these cases, the tribes alleged that the concurrence provision violated the non-delegation doctrine and the
appointments clause of the United States Constitution.
The courts uniformly rejected these challenges, holding
the Governor’s concurrence provision is an example of
“cooperative federalism” and the Governor does not exerConceptual rendering of the Barstow Casino Resort.
cise significant federal power. In reaching this conclusion,
Los Coyotes Band of Southern California is still waiting for
the courts recognized that though the Governor’s concurrence The
a decision on its proposed off-reservation casino.
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proposed gaming projects. The Los Coyotes Band of Southern
California has an application for two-part determination pending for land near the City of Barstow approximately 118 miles
away from its current reservation. The Tule River Tribe has
plans to move its existing casino in Tulare County to new land
under a two-part determination. And the Tejon Tribe plans on
submitting an application for a two-part determination.
While the State of Arizona has enacted legislation
prohibiting its Governor from concurring in two-part determinations, the California Legislature has yet to take any action
to either prohibit or authorize concurrences through legislative
enactment. But given the voters’ rejection of the North Fork
Tribe’s off-reservation gaming project in the 2014 election, it
seems unlikely that the Legislature will take up the cause of
authorizing the Governor to concur. Additionally, there is conflict between established gaming tribes and new tribes that seek
to acquire land and compete for their share of an increasingly
saturated gaming market. A lobbying effort by established gaming tribes may be difficult to overcome. Finally, if the Legislature were to enact legislation authorizing concurrences, legal
challenges would likely follow, particularly in light of Judge
Franson’s holding in North Fork that any such legislation would
violate Article IV, section 19, of the California Constitution.

LAND ACQUISITION ISSUES

Another major topic in the area of Indian gaming on newly
acquired land concerns the scope of tribes eligible for new land
under the IRA. In order to acquire land for a tribe, the Secretary must determine that the Tribe qualifies as “Indian” as
defined by the statute. While the statute has three separate definitions of “Indian,” trust acquisitions have generally required
the Secretary to find the applicant tribe comprises “members
of any recognized tribe now under federal jurisdiction.” In
2009, the Supreme Court in Carcieri v. Salazar held that the
word “now” in the definition means as of June 18, 1934, the
date of IRA’s enactment. Therefore, the Secretary is limited to
taking land into trust for tribes that were under federal jurisdiction on June 18, 1934. While this holding appeared to limit
substantially the number of tribes that could acquire new land,
the Court left at least two important questions unanswered:
First, does the first definition also require tribes to have been
federally recognized in June 1934? And Second, what does it
mean for a tribe to have been “under federal jurisdiction” in
1934? These questions are currently being fought over in the
federal courts.
Recently, the Court of Appeals for the District of Columbia Circuit became the first appellate court to wrestle with the
first question in a case involving the Cowlitz Tribe of Washington State. Opponents argued that, because the Tribe had
been federally recognized in 2000, it did not qualify as a recognized tribe under federal jurisdiction in 1934. The Court held
the first definition of Indian does not, however, require a Tribe
to have been federally recognized in 1934 as long as it was
under federal jurisdiction in 1934. The Court reasoned that
grammatically, the word “now” is limited to modifying the
phrase “under federal jurisdiction” and it also relied on a con-

curring opinion in Carcieri from Justice Breyer who concluded
a tribe could have been under federal jurisdiction without the
government having at that time acknowledged a governmentto-government relationship with the tribe. On April 3, 2017,
the Supreme Court denied appellants’ Petition for Writ of
Certiorari.
At around the same time the Cowlitz case was decided, a
district court in Massachusetts addressed a novel decision by
the Department of the Interior to acquire land for the Mashpee
Wampanoag Tribe under a different definition of Indian. The
Tribe did not gain federal recognition until 2007. While it was
unquestioned whether Mashpee Wampanoag was an Indian
tribe in 1934, it was assumed the tribe had always been under
state jurisdiction rather than federal jurisdiction. This had been
the problem with the Narragansett Tribe of Rhode Island –
the subject of Carcieri. But for the Mashpee Wampanoag Tribe,
the Department took the unprecedented step of finding the
Tribe eligible for a trust acquisition under another definition,
which would circumvent both the recognition and federal
jurisdiction requirements entirely. The district court struck the
decision down and found the Secretary lacked the authority to
acquire the land for the tribe. Some commenters viewed this
decision as in tension with the D.C. Circuit’s decision in the
Cowlitz case. The case is currently on appeal in the First Circuit
Court of Appeals.
Trust acquisitions for a number of California tribes have
also generated controversy and litigation. Much of this centers
on California Rancheria tribes. In the early 1900s, the federal
government purchased many small plots of land in federal fee
ownership for the homeless and penurious Indians of California. These plots were known as Rancherias. In the 1950s, the
federal government terminated its supervisory duties over
these Rancherias, and they ceased to exist as Indian Country.
But beginning in the 1980s, individual Indians from these terminated Rancherias began suing the federal government for
improper termination. The cases were resolved through Stipulated Judgments entered by federal district courts in which
the government agreed to “restore” the Rancheria lands to their
pre-Termination status (defined in the judgments as “Indian
Country”) and further agreed to place the Rancherias on the
Bureau of Indian Affairs’ list of federally recognized tribes.
The question for opponents of off-reservation gaming in
California has become, inter alia, whether Rancheria tribes
actually existed at all in 1934 and were, therefore, “under federal jurisdiction,” or whether they are modern-day creations
through these stipulated judgments. Another question is
whether an Indian tribe can obtain federal recognition by stipulation. District courts in California and Washington D.C. have
rejected the arguments that the Enterprise and North Fork
tribes, respectively, did not qualify as Indian tribes because they
did not exist in 1934. The North Fork case is currently on
appeal in the D.C. Circuit. Plaintiffs in Enterprise also recently
filed their appeal in the Ninth Circuit.
Continued on next page
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courts. Newly-confirmed Interior Secretary Ryan Zinke initially appeared to have
wide support in Indian Country, which
hoped he would continue to foster polices
similar to those of the previous administration. However, in an April 6, 2017,
memorandum, Secretary Zinke stated that
the authority to approve fee-to-trust applications for off-reservation gaming has been delegated to the
Acting Deputy Secretary for the Department of the Interior. The
current Acting Deputy Secretary, James Cason, served in the Department during the George W. Bush Administration, and is considered by some to have been one of the primary architects of
policies limiting off-reservation gaming. Tribes are concerned
that the Secretary’s memorandum signals a reversal from Obama
era policies and a return to the much more restrictive off-reservation gaming policies of the Bush years.
In addition to changes at the Department of the Interior,
Justice Neil Gorsuch, recently confirmed to replace Justice Scalia
on the Supreme Court, has a substantial history of adjudicating
cases arising out of disputes in Indian Country and is widely
praised by tribes for his rulings on Indian sovereignty. Justice
Gorsuch’s opposition to Chevron deference and his adherence to
strict textual analysis could be relevant in disputes such as those
described in this article. The Department of the Interior has
relied on Chevron deference extensively to justify its decisions in
two-part determinations and trust acquisitions.
As a result, the future of how the new administration will
treat off-reservation gaming is unclear. What remains clear is that
disputes over Indian gaming will continue now and for the foreseeable future. ❆

How the Trump Administration will handle these issues is
uncertain. On the one hand, in 1993, Trump testified before
Congress in opposition to Indian gaming. On the other, he once
partnered with the Twenty-Nine Palms Band of Mission Indians
in California to develop their casino.

”

Spotlight 29 Casino opened its doors in January 1995 under the
National Indian Gaming Regulatory Act of 1988, allowing Native
American Tribes to operate casinos. In March 2001, the Twenty-Nine
Palms Band of Mission Indians teamed with Donald Trump and
Spotlight 29 Casino became Trump 29 Casino. In 2006, the
relationship with Donald Trump ended, and the casino returned
to its original name.

THE FUTURE OUTLOOK

There is little question that, under the Obama administration, the
Department of the Interior actively sought to increase the
amount of land acquired for tribes and adopted policies that made
such acquisitions easier and speedier. Some observers have felt
that these policies have led directly to the decisions in North Fork,
Enterprise, Cowlitz, Spokane, and Mashpee. Opponents have felt
that the Department may have been straining to find ways to circumvent the Supreme Court’s Carcieri decision, especially since
Congress has not decided to lessen the severity of the decision
through legislation.
How the Trump Administration will handle these issues is
uncertain. On the one hand, in 1993, Trump testified before Congress in opposition to Indian gaming. On the other, he once partnered with the Twenty-Nine Palms Band of Mission Indians in
California to develop their casino. At one time, Trump sought to
partner with the Cowlitz Tribe in its proposed casino in Washington State. So while the Trump Administration has clearly distanced itself from the Obama Administration’s policies in Indian
Country on issues such as the Dakota Access Pipeline, its stance
on Indian gaming has yet to take shape.
But whatever the President’s stance on Indian gaming, the
future will more likely be the result of policies adopted by
the Department of the Interior and decisions of the federal
16
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High stakes bingo
games first offered
by tribes over 30
years ago were
played in modest
bingo halls on
reservation lands
and represented a
new hope for
tribes to break out
of decades of
economic
stagnation.

Class II E-Bingo Gaming Systems
Finally Receive Judicial Approval
BY KEVIN QUIGLEY AND TOM FOLEY

I

n the beginning – before even the dawn of the Indian
Gaming Regulatory Act of 1988 (“IGRA”) – there was
tribal bingo. High stakes bingo games first offered by
tribes over 30 years ago were played in modest bingo
halls on reservation lands and represented a new hope for
tribes to break out of decades of economic stagnation. In
truth, tribal bingo was, and remains, the cornerstone of what
has grown into a $30 billion per year Indian gaming market,
with the Class II gaming segment still actively pursued today
by many tribes as the springboard to greater gaming revenue
opportunities, forever changing and strengthening tribal
governments and economies.
IGRA expressly recognizes tribal bingo as the foundation upon which all Indian gaming is built. Placing tribal
bingo at the heart of “class II gaming,” Congress declared
that such gaming conducted on Indian lands was to “continue
to be within the jurisdiction of Indian tribes,” and not subject
to state law regulation if the state permitted bingo play in

any form by any person. 25 U.S.C.§ 2710(a) & (b)(1)(A). The
National Indian Gaming Commission (“NIGC”), the federal
agency with oversight responsibility for “monitoring” Class
II gaming under IGRA (25 U.S.C.§ 2706(b)), recognizes that
tribal gaming regulatory agencies (“TGRA”) are assigned
under IGRA as the primary regulators with responsibility
for the day-to-day regulation of class II gaming activities,
including bingo, conducted on their Indian lands. It also recognizes that “the game of bingo enjoys a favored status.
While bingo at its heart is a lottery, IGRA places the
game squarely within Class II and provides that the game
may be played with [technologic aids].” Accordingly, any
classification evaluation of a bingo gaming system containing technologic aids must be made “against [this] backdrop
of IGRA.”
In short, under IGRA, Class II bingo-based games conducted by tribes are not limited to just “traditional” churchContinued on next page
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Pechanga Bingo at the
Pechanga Casino Resort in
Temecula, California is one of
the most modern, innovative
bingo facilities in the U.S.

Continued from previous page

hall paper and dauber bingo games. In fact, nothing in IGRA
requires class II bingo game technology to be frozen in the
“analog” 20th Century world. Quite to the contrary, in enacting IGRA Congress specifically intended for tribes to have
“maximum flexibility” in using innovative technological advancements in offering class II bingo gaming. Consequently,
over the last two decades tribes and their gaming system vendors have become major innovation leaders in server-based
gaming, developing and deploying bingo gaming systems
designed and built with 21st Century high-tech advancements
that enhance the client-server architecture of the standard
e-bingo gaming systems currently used in most tribal casinos
today. This is the logical continuation of the natural progression of the technological evolution of Class II gaming that
Congress has always intended for the Indian gaming industry.
In order to conform its original 1990s-era regulations to
two subsequent federal circuit court decisions (the “MegaMania Cases”) that interpreted what “electronic” gaming
devices may properly be classified as class II games, the NIGC
in 2002 revised its regulations defining Class II gaming and
Class III gaming. Many commentators and Indian gaming law
practitioners believe these amendments helped clarify what
constitutes permissible Class II gaming, and have the practical
effect of expanding the field of Class II gaming.
18
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As the NIGC has explained:

IGRA permits the play of bingo, lotto, and other
games similar to bingo in an electronic or electromechanical format, even a wholly electronic format,
provided that multiple players are playing with or against
each other.
67 Fed. Reg. 41166, 41171 (June 17, 2002)
(second emphasis added).1

Later, given the evolution over the last decade of electronic server-based bingo systems permitted by IGRA, the
NIGC promulgated specific regulations addressing standards for “Class II gaming systems.” See 25 CFR Part 547,
77 Fed. Reg. 58473 (September 21, 2012). These regulations
are designed to ensure the integrity of “electronic Class II
games and [their technologic] aids.” Id. at 58473. The regulations specifically contemplate a “class II gaming system”
comprised of several components, including “technologic
aids” that function together to aid the play of Class II
server-based games. Id. at 58479 (Part 547.2 definition of
“Class II gaming system”).
The basic design features of today’s standard “Class II
gaming system” are client-server architecture with the game
play server located in a secure back room electronically linked

“

With the ‘Class II gaming system’ in use today, all of the game
play video displays on the tangible components of the gaming system,
including the ‘electronic cards’ generated for the game, are merely
a visual representation of the bingo mathematics and game
management software programs electronically run on the back room
math and game servers. Each server is regulated by the tribal gaming
regulator and controlled by the tribal gaming operator.

Kevin Quigley

”

to patron interface terminal boxes with entertaining video display screens which are located in the
public space of the tribal gaming facility – i.e., a
“wholly-electronic format.” A principal feature of
server-based electronic-linked bingo game systems is that each gaming system is a multi-site
system (i.e., players compete against one another
within one Indian gaming facility and/or against
all players in linked Indian gaming facilities) and
is played electronically on a networked system of
components.
With the “Class II gaming system” in use
today, all of the game play video displays on the
tangible components of the gaming system,
including the “electronic cards” generated for the
game, are merely a visual representation of the
bingo mathematics and game management software programs electronically run on the back
room math and game servers. Each server is regulated by the tribal gaming regulator and controlled by the tribal gaming operator.
The key feature of today’s “Class II gaming
system” for purposes of IGRA is that at least two
patrons must have requested bingo cards for the
same common game (i.e., “head-to-head competition” among persons is required) or the bingo
game will not start and the bingo mathematics
and game management software programs will
not electronically run. In other words, with
today’s “Class II gaming system,” the bingo game
play originates on the math and game servers
located in the secure back office area of the tribal
casino, and the game results are then sent on a
time-delayed basis via a communication link to the
patron’s interface unit. There is no requirement
that this patron interface be a “fixed unit,” see 25
CFR Part 547.2 (definition of “player interface”),
where the game results are revealed by software
components that “translate” the winning or losing

associated with the patron’s bingo card into
an entertaining graphic display.
Other than making a request to join a game
by purchasing a bingo card, the patron need not
take any other action to play bingo games using a
standard “Class II gaming system” if the tribal
casino chooses to activate the gaming system’s
“auto-daub” functionality. The technology devices
that assist a bingo player to “cover” when the
numbers are drawn are generally referred to as
“electronic bingo card minder” devices that function as an “auto-daub” assistant to the bingo
player. Such electronic bingo card minder devices
use software programs to electronically read and
daub the multiple bingo cards of a player while
tracking the numbers drawn, and to notify the
player of any winning cards. Early mechanical
versions of these types of auto-daub technology
devices were first deployed in commercial bingo
halls over two decades ago. And the next generation of these types of auto-daub technology
devices is in use today in both commercial bingo
halls and in tribal casinos located throughout the
United States.
Each patron interface unit of an e-bingo
gaming system produces audible sound and a
visual display on the video screen after a patron
makes a play during the common bingo game. In
this respect, once the outcome of a player’s bingo
card is determined for each play made in a common bingo game, the bingo card results are displayed on the patron interface unit’s video screen.
An animated presentation sequence also begins on
the video screen of the patron interface unit. The
animated sequence displays an array of spinning
reels and symbols that stop on the appropriate
combinations for the value of the prize won by
the player (if any) in the bingo game. The ani-

Tom Foley

Continued on next page
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The Desert Rose Bingo litigation is a groundbreaking decision for modern Class II
gaming system architecture. It judicially recognizes for the first time the ‘e-bingo system
exception’ to the definition of facsimile. Its judicial approval of server-based electroniclinked bingo gaming systems as Class II gaming under IGRA is consistent with the
NIGC’s view that bingo’s ‘favored status’ under IGRA requires that special ‘consideration
[be given] to an interpretation of bingo that embraces rather than stifles technological
advancements in gaming.’
Continued from previous page

”

mated sequence never shows the game outcome before
the results are shown on the bingo card.
In the end, although a sophisticated “technologic
advancement in gaming,” the standard server-based “Class II
gaming system” – i.e. an e-bingo gaming system with clientserver architecture – used in Indian country today is simply
a collection of “technologic aids” to the play of the bingo
game so that the game itself continues to meet the three
statutory criteria for a class II bingo game. This is evidenced
by the fact that the game is always a bingo-based game played
across a linked network of actual players – who are competing in a common draw group against each other with different
bingo cards. At no time does the e-bingo gaming system allow
a single player to commence play alone against the common
ball draw for the game.
As we have noted in the Autumn 2016 edition of this
publication, consistent with their authority under IGRA and
the responsibilities assigned to them under the NIGC’s 25
CFR Parts 543 and 547 regulations, since 2008 TGRAs have
routinely made classification determinations for Class II bingo
gaming systems via final agency action as part of their
licensing of class II vendors to their respective gaming
operations. There is no record of the NIGC ever not endorsing these TGRA decisions. The NIGC has even issued a
“MICS Class II – Audit Checklist, Bingo (BI)” for use by
TGRAs. See 25 CFR §543.8. This checklist highlights that
it is the TGRA that has the authority and responsibility under
IGRA for approving server-based electronic bingo gaming
systems for play in tribal casinos, and for ensuring that “Class
II gaming systems” comply with the standards established
for these gaming systems under 25 CFR Part 547. See Checklist questions Nos. 129-130.
The Audit checklist also highlights that both manual
and electronic bingo using client-server architecture are permitted under IGRA. See, e.g., questions Nos. 29-42 vs. 43-47.
It also highlights that, in connection with electronic bingo
using client-server architecture, IGRA permits the ball draw
for the bingo game to be made solely by an “electronic aid”
(i.e. by software program on a server rather than by a
mechanical “ball blower”). See question No. 51.
However, supported by some elements in the Department of Justice and aided by indifference and inaction by the
NIGC in the face of what some Indian Gaming Law experts
perceive to be Department of Justice pressure, some states
20
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have continued to challenge the validity of Class II gaming
systems, objecting to tribes operating electronic-linked bingo
game systems without the states’ consent. Whether the states
are motivated by some historic animus to tribal interests generally or by financial self-interest in obtaining more Class III
gaming compact revenue sharing to assist with filling their
depleted state coffers is not clear. However, they so appear
to have had one thing in common: a belief that the issue
would not resolved until judicial approval of an e-bingo gaming system with client-server architecture as Class II gaming,
any regulatory action taken by the TGRAs. It has been clear
that NIGC determinations regarding these gaming systems
have not not settled the issue for various states.
In the absence of any judicial review of the 2002 NIGC
Part 502 regulation amendments and Parts 543/547 regulations, the Class II status of modern e-bingo gaming systems
in Indian country has been left in legal limbo. This, in turn,
has reduced any leverage held by tribes in their negotiations
with states over class III compacts (i.e. using e-bingo systems
rather than class III gaming systems if the state demands too
much revenue share), and stunted deployment of class II
bingo systems in some states for fear of costly litigation –
thereby unnecessarily restricting the tribes’ gaming revenues
and their patrons’ gaming entertainment choices.
However, the tribes have finally received judicial approval
of server-based electronic-linked bingo gaming systems as
Class II gaming under IGRA. This development came in State
of California v. Iipay Nation of Santa Ysabel, Case No. 3:14cv-02724-AJB-NLS (S.D. Cal. December 12, 2016). In the
context of analyzing the proper classification of a modern,
fully electronic, server-based linked bingo gaming system
used by a tribal operation branded as “Desert Rose Bingo,”
the federal district court held that the bingo gaming system
at issue – a server-based electronic-linked bingo game system
containing standard client-server architecture with an autodaub technology feature – “constitutes a technologic aid to
bingo, thus rendering [the system] Class II gaming.” The
court pointedly noted that “[s]ignificant to the Court’s
determination is the fact that [the system] indisputably
broadens participation as opposed to permitting a player to
play with or against a machine.” In stating this determination,
the court highlighted that (i) bingo games played in a wholly
electronic format that broaden participation are exempt from
the definition of “facsimile” contained in 25 CFR § 502.8, (ii)
its determination comported with the NIGC’s June 25, 2013

pronouncement that one-touch bingo
systems do “not incorporate all the characteristics of bingo into the machine,”
and (iii) its “conclusion is consistent with
the [MegaMania Cases]” decisions. In
rendering this concl;usion, the district
court expressly applied the “set of analytical factors” to be used to “assist in the
analysis under [Section 502.7(a)]” – i.e.,
do the technologic aids built into the
gaming system used to play the game of
bingo assist with any of the following
three things:
(1) broaden the participation levels in
a common game;

(2) facilitate communication
between and among gaming
sites; or

(3) allow a player to play a game
with or against other players
rather than with or against
a machine.

25 C.F.R. §502.7(b) (emphasis added).

“

of server-based electronic-linked bingo
gaming systems as Class II gaming
under IGRA is consistent with the
NIGC’s view that bingo’s “favored status” under IGRA requires that special
“consideration [be given] to an interpretation of bingo that embraces rather than
stifles technological advancements in
gaming.” 78 Fed. Reg. 38000 (June 25,
2013) (emphasis added).
In making their licensing and classification determinations for serverbased electronic bingo gaming systems
under Parts 543/547, TGRAs can now
cite to the Desert Rose court’s classification analysis as support for concluding that even in linked electronic bingo
systems with “auto-daub” features the
fundamental characteristics of a Class II
bingo game are preserved, unaltered
by the game’s electronic format. Finally, and most importantly, going forward this decision will serve as a strong shield against attacks
by states and others who seek to restrict the development of
innovative e-bingo systems for tribes. And, as a consequence,
this will help restore tribal bingo as a centerpiece of IGRA
gaming promoting “tribal economic development, tribal selfsufficiency, and strong tribal governments.” ❆

Finally, and most
importantly, going forward
this decision will serve as
a strong shield against
attacks by states and others
who seek to restrict the
development of innovative
e-bingo systems for tribes.
And, as a consequence,
this will help restore tribal
bingo as a centerpiece
of IGRA gaming promoting
‘tribal economic
development, tribal selfsufficiency, and strong
tribal governments.’

It is noteworthy that, in making its ruling, the district
court rejected the State of California’s attempt to re-impose
on Class II gaming systems (or as the state called them “fully
automated, electronic [bingo] gaming systems”) the pre-2002
“exact replica” classification evaluation standard that now has
been discarded and made obsolete with respect to such gaming systems by the NIGC’s adoption of its 2002 Part 502
definition regulations amendments and later its Part 543 &
Part 547 regulations, as well as the June 2013 NIGC “OneTouch” Bingo Pronouncement. Rather, in making its classification evaluation and dismissing the state’s breach of compact
claim, the district court agreed with the tribal regulator and
applied current NIGC definition regulations and classification
standards relating to the proper e-bingo system evaluation
factors used under IGRA since 2002. Indoing so, the court
expressly accorded Chevron deference to the 2002 Part 502
amendments.
The Desert Rose Bingo litigation is a groundbreaking
decision for modern Class II gaming system architecture. It
judicially recognizes for the first time the “e-bingo system
exception” to the definition of facsimile. Its judicial approval

”

Frequent speakers and writers on Indian gaming business matters, both
Kevin Quigley and Tom Foley are elected members of the International
Masters of Gaming Law, and have also been recognized as one of
“Gaming’s Legal Eagles” in Casino Enterprise Management’s Guide to
the World’s Pre-eminent Gaming Attorneys, and been selected for The
Best Lawyers in America in the areas of Gaming Law and Native
American Law for several years. Their practice is concentrated on Indian
gaming law matters involving the development, management and
regulation of Indian gaming operations conducted in the United States
under the authority of IGRA, and applicable state and tribal law.
With extensive experience with IGRA related regulations and case law
decisions, they advise a wide variety of gaming equipment vendors and
others regarding IGRA related issues.
Kevin Quigley is co-lead counsel for the Iipay Nation of Santa
Ysabel in the Desert Rose Bingo litigation that is the subject of
this article.

In contrast, NIGC regulations define an electronic or electromechanical facsimile of any game of chance (i.e. “class III gaming” subject to IGRA’s
tribal-state compact requirements, see 25 U.S.C. §2703(7)(B)(ii) & §2710(d)(1(C)) as follows:
Electronic or electromechanical facsimile means a game played in an electronic or electromechanical format that replicates a game of chance by incorporating all of the characteristics of the game, except when, for bingo, lotto, and other games similar to bingo, the electronic or electromechanical format broadens
participation by allowing multiple players to play with or against each other rather than with or against a machine.
See 25 C.F.R. §502.8 (emphasis added).
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THE CONTINUING ATTACK
ON TRIBAL SOVEREIGN IMMUNITY
AT THE SUPREME COURT
BY GRAYDON DEAN LUTHEY, JR.

I

mmunity of tribal officers and employees from suit in
state and federal court for tort liability should concern
tribal governments engaged in gaming operations.
Often, because of historical antecedents and general
belief, the existence of that immunity is taken for granted.
Since the federal common-law created tribal immunity, the
United States Supreme Court controls its scope and application,
until altered by Congress.1 The Court has long recognized that
penultimate Congressional authority and receded from directly
limiting that immunity. Kiowa Tribe of Okla. v. Manufacturing
Technologies, Inc., 523 U.S. 751, 756 (1998). Nevertheless, the
Supreme Court continues to grant certiorari sought by those
challenging sovereign immunity and has recently limited that
immunity’s availability for tribal employees.
The question of whether sovereign immunity extends to
tribal employees for tort claims arising from off-reservation,
commercial conduct was recently decided by the U.S. Supreme
Court. Lewis v. Clarke, 15-1500 (Slip Op. April 25, 2017). The
case warrants comment for several reasons. Initially, the case
22
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is the Court’s first consideration of tribal sovereign immunity’s
extent in the tort context. Additionally, the case comes on the
heels of Bay Mills Indian Community which, based on the
doctrine of stare decisis, continued the Court’s common-law
protection of tribal sovereign immunity. Further, Lewis
directly impacts the unchangeable fact that virtually all tribes
are required to engage in activity beyond their reservations or
other trust property. Finally, and perhaps most significantly
for long-term jurisprudential development, although the case
suggests that the Supreme Court views tribes as sovereigns
similar to the United States and claims to treat them as such,
the tribal sovereign’s treasury is now practically at risk for
certain tort claims.

A.SUPREME COURT DEVELOPMENT
OF TRIBAL IMMUNITY

The Supreme Court has, in an unbroken line of cases culminating in Bay Mills Indian Community, recognized the sovereign
immunity of Indian tribes. “Indian tribes are ‘domestic

“It is fundamentally Congress’s job, not ours,
to determine whether or how to limit tribal immunity.
The special brand of sovereignty the tribes retain – both its
nature and its extent – rests in the hands of Congress.”

Graydon Dean Luthey, Jr.

Michigan v. Bay Mills Indian Community, 572 U.S. __, 134 S.Ct. 2024, 2037 (2014).

dependent nations’ that exercise ‘inherent sovereign authority.’” Bay Mills Indian Community, at
2030, quoting Oklahoma Tax Comm’n v. Citizen
Band Potawatomi Tribe of Okla., 498 U.S. 505, 509
(1991) (quoting Cherokee Nation v. Georgia, 5 Pet.
1, 17 (1831)). “And yet they remain ‘separate sovereigns pre-existing the Constitution.’” Bay Mills
Indian Community, at 2030, quoting Santa Clara
Pueblo v. Martinez, 436 U.S. 49, 56 (1978). “Thus,
unless and ‘until Congress acts, the tribes retain’
their historic sovereign authority.” Bay Mills
Indian Community, at 2030, quoting United States v.
Wheeler, 435 U.S. 313, 323 (1978). As the Court
explained in Bay Mills Indian Community, at 2030,
“[a]mong the core aspects of sovereignty that
tribes possess — subject, again, to congressional
action — is the ‘common-law immunity from suit
traditionally enjoyed by sovereign powers.’ Santa
Clara Pueblo, 436 U.S. at 58, 98 S.Ct. 1670.”2 That
immunity applies to contracts involving off-reservation, commercial activity. Kiowa Tribe, at 760.
Although the tribal sovereign immunity has
received a less than enthusiastic recognition of its
judicial origins,3 previously has been subjected to
substantial criticism in Supreme Court opinions,
concurrences and dissents,4 and has had its continued vitality assaulted by Supreme Court litigants,5 that common-law derived immunity was
nevertheless reaffirmed by the Supreme Court by
a bare majority on the basis of stare decisis and, in
that majority’s view, should continue until congressionally abrogated. Specifically, Bay Mills
Indian Community noted the Court’s prior decision
in Kiowa Tribe of Okla. v. Manufacturing Technologies, Inc., 523 U.S. 751, 756 (1998), recognizing
sovereign immunity’s application to off-reservation commercial activity. In language particularly
useful for gaming tribes, Bay Mills Indian Community, at 2039, the Court stated:

Having held in Kiowa that this issue is up
to Congress, we cannot reverse ourselves
because some may think its conclusion
wrong. Congress of course may always
change its mind—and we would readily
defer to that new decision. But it is for
Congress, now more than ever, to say
whether to create an exception to tribal
immunity for off-reservation commercial
activity. As in Kiowa—except still more
so —“we decline to revisit our case
law[,] and choose” instead “to defer to
Congress.” Id., at 760.

Accordingly, prior to Lewis tribal sovereign
immunity continued to protect the tribe itself
from suits based on off-reservation commercial
activity.6

B. THE MOST RECENT ATTACK ON TRIBAL
SOVEREIGN IMMUNITY IN THE
U.S. SUPREME COURT

Against that backdrop of recently reaffirmed sovereign immunity of Indian tribes in Bay Mills
Indian Community, the United States Supreme
Court granted certiorari in Lewis v. Clarke, No. 151500. There, a tribal gaming authority employee
was driving casino guests home from the authority’s casino in a casino vehicle on a state highway
not within a reservation or otherwise on trust
land, rear-ended a vehicle and injured the casino
guest passengers. The tribe, in accord with its
tribal-state gaming compact, had established a
tribal court in which the passengers could sue the
tribe for damages, subject to limitations as to
amount and a prohibition against punitive damages. The tribe, by statute, had waived its sovereign immunity against suits by any person,
Continued on next page
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In reversing the Connecticut Supreme Court, the U.S. Supreme Court emphasized that
it was treating tribes like state and federal governments for purposes of sovereign immunity
by noting that although the state supreme court had ‘extended sovereign immunity for tribal
employees beyond what common-law sovereign immunity principles would recognize for
either state or federal employees,’ the Court here was affording tribal sovereign immunity
‘no broader than the protection offered by state or federal sovereign immunity.’

Continued from previous page

wherever located, who alleges that he was injured by the tribal
gaming authority or by its employees acting within the scope
of their authority. Plaintiff must bring such suits in the tribe’s
Gaming Disputes Court, which applies Connecticut tort law,
subject to minor modifications. As in the Connecticut courts,
punitive damages are not available and individual employees cannot be sued for acts taken within their official duties. Plaintiffs
must sue the tribal gaming authority itself, which has assumed
liability for its employees’ negligence. Additionally, the tribe has
enacted an indemnity statute that requires it to indemnify and
pay any judgment entered against the employee.
The passengers did not pursue their tribal remedies.
Instead, the passengers sued the tribal gaming authority and
its driver in Connecticut state court for negligence. However,
no judgment in state action could be rendered against the tribe
because of its sovereign immunity. The passengers then withdrew their claims against the authority and proceeded against
the employee in his “individual capacity.” Plaintiffs alleged that
the employee was acting in the scope of his employment and
was driving the vehicle with the employer’s permission as its
employee. The employee moved to dismiss, invoking the tribe’s
sovereign immunity. The trial court denied the motion.7
In an interlocutory appeal, the Connecticut Supreme Court
unanimously reversed and directed the entry of judgment for
the employee.8 The Connecticut Supreme Court held that tribal
immunity excludes individual tribal officials acting in their representable capacity and within the scope of their authority and
that immunity is not eliminated by simply describing the claims
as in his “individual capacity.”
Challenging the application of sovereign immunity, the passengers obtained a writ of certiorari from the United States
Supreme Court to address the question of whether the sovereign immunity of an Indian tribe bars individual-capacity dam-

”

ages actions against tribal employees for torts committed within
the scope of their employment.
The United States was presented with the opportunity to
support the tribe. It chose not to do so. The Solicitor General
filed an amicus brief in support of the passengers and against
application of sovereign immunity to the tribal governmental
employee. Although not addressed in the question presented on
certiorari, or in the passengers’ opening merits brief, the United
States argued that tribal employees sued in their individualcapacities are entitled under federal common-law to official
immunity from liability arising out of actions involving discretionary activity. The United States requested remand to see if
the driver was engaged in “discretionary activity” when he rearended the plaintiff ’s vehicle.
In his merits brief, the employee argued that because of its
statutory indemnity obligation the tribe, rather than he, is the
real party in interest and therefore sovereign immunity bars the
claim. Invoking economic reality, he argued that since the tribe’s
indemnity obligation extends sovereign immunity to the indemnified tribal instrumentality acting for the tribe, immunity
should also extend to a tribal official acting for the tribe. The
employee argued alternatively that the common-law doctrine of
official immunity bars the suit, to the same extent that federal
officials enjoy official immunity, albeit pursuant to a statute
which the employee asserted now embodies the common-law.
The passengers replied that sovereign immunity does not
apply in the individual-capacity suit because the tribe, as sovereign, will not be bound by a judgment against the employee.
Likewise, the passengers noted that no decision extends sovereign immunity to an action against a government employee simply because the government had indemnified the employee. As
to the official immunity argument, the passengers claimed the
argument is not within the question presented, was not
expressly raised or considered below and that no source of law

Oklahoma Tax Comm’n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 510 (1991) (noting that since Congress has the power to limit tribal sovereign immunity,
the Court is not “disposed to modify” its scope).
2
Bay Mills Indian Community, at 2030, “[T]he qualified nature of Indian sovereignty modifies that principle only by placing a tribe’s immunity, like its other
governmental powers and attributes, in Congress’s hands.”
3
Kiowa Tribe, supra at 756, (“Though the doctrine of tribal immunity is settled law and controls this case, we note that it developed almost by accident.”)
4
Kiowa Tribe, at 757, (The rationale, it must be said, can be challenged as in opposition to modern, wide-ranging tribal enterprises extending well beyond traditional
tribal customs and activities.); Citizen Band Potawatomi Indian Tribe, supra at 514, Stevens, J., concurring (“The doctrine of sovereign immunity is founded upon an
anachronist fiction.”) Kiowa Tribe, at 760, Stevens, J., dissenting (“There is no federal statute or treaty that provides petitioner, the Kiowa Tribe of Oklahoma, any
immunity from the application of Oklahoma law to its off-reservation, commercial activities.”) Bay Mills Indian Community, supra at 2045, Thomas, J., dissenting
(“Such an expansion of tribal immunity is unsupported by any rationale for that doctrine, inconsistent with the limits on tribal sovereignty, and an affront to state
sovereignty.”)
5
Certiorari was granted within a period of three terms to review decisions applying sovereign immunity in the dismissal of actions. See, Lewis and Bay Mills Indian
Community.
1
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supports creation of a doctrine of tribal official immunity. Further, in an argument indicating the potential illusory nature of
the United States invocation of official immunity, the passengers
asserted that negligent driving does not involve the discretion
to which official immunity applies.
The Supreme Court, without dissent,9 held that tribal
sovereign immunity did not extend to the tribal employee for
the off-reservation, commercially related conduct at issue. The
Court determined that in a suit brought against a tribal
employee in his individual-capacity, the employee, not the tribe,
is the real party in interest and the tribe’s sovereign immunity
is not implicated. Slip Op. at 5-7. The Court announced that in
determining whether the suit is actually an individual-capacity
suit, “courts may not simply rely on the characterization of the
parties in the complaint, but must determine in the first instance
whether the remedy sought is truly against the sovereign.” Id.
at 5. A defendant in an official capacity action where the relief
sought is nominally against the official and in fact is against the
official’s office and thus against the sovereign itself, may assert
sovereign immunity. Id. at 6. But an officer in an individual
capacity action may not. Id. Particularly, the Court observed that
the case arose from a tort committed by the tribal employee on
a state interstate highway to recover for the employee’s personal
actions. Id. at 7.
In reversing the Connecticut Supreme Court, the U.S.
Supreme Court emphasized that it was treating tribes like state
and federal governments for purposes of sovereign immunity
by noting that although the state supreme court had “extended
sovereign immunity for tribal employees beyond what commonlaw sovereign immunity principles would recognize for either
state or federal employees”, the Court here was affording tribal
sovereign immunity “no broader than the protection offered by
state or federal sovereign immunity.” Slip Op. at 7-8.
The Court continued its discussion by addressing, on an
issue not decided below, whether tribal indemnification statute
requiring the tribe to indemnify the employee for negligently
incurred damage liability in an individual action, extends sovereign immunity to individual employees who otherwise would
not have it.10 Although the Court created the impression that it
was merely extending its common-law of sovereign immunity
to tribes, in fact the Court did much more than a mere equalitybased extension. The Court acknowledged that it was presented

a question of first impression in the context of sovereign immunity of any type of government — the effect of mandatory,
statutory indemnity requiring the sovereign to bear the cost of
liability for the claim:
We have never before had occasion to decide whether
an indemnification clause is sufficient to extend a sovereign immunity defense to a suit against an employee
in his individual capacity.
Slip Op. at 8.

The Court was free to recognize the economic reality of
such indemnity provision on the government’s treasury and
accordingly afford the protection of that treasury that undergirds sovereign immunity. The Court chose not to do so.
Instead the Court exposed the tribe to potential financial obligation for the tort at issue by resolving the question as a matter
of law by stating, “[w]e hold that an indemnification provision
cannot, as a matter of law, extend sovereign immunity to individual employees who would otherwise not fall under its protective cloak.” Id. at 9. By so holding, the Court foreclosed any
factual consideration of the terms and effect of indemnity. 11
The Court noted that the Connecticut courts have no jurisdiction over the tribes or its instrumentalities and the state’s judgment will have no binding effect on them. Id. at 9-10.
The Court rejected the employee’s argument that the
extension of immunity to private healthcare insurance companies in certain circumstances should apply by analogy. In the
healthcare insurer context, the insurers, as fiscal intermediaries,
were essentially state intermediaries.
Lastly, because the issue was not raised in the tribal court,
the Supreme Court refused to address the issue of whether the
employee is entitled to the personal immunity defense of official
immunity, implicitly remanded the issue for determination by
the state court.

C. IMPLICATIONS OF LEWIS

The Supreme Court’s decision to review the Connecticut
Supreme Court’s determination that tribal sovereign immunity
prohibited the passengers’ negligence claim against the triballyindemnified, tribally-employed driver should cause significant
Continued on next page

The Bay Mills Indian Community Court, at 2036-2037 fn. 8, added troublesome dictum, completely unnecessary to resolve the question presented. The Court suggested
that the availability of tribal sovereign immunity might depend on the knowledge of the tribe’s identity by the plaintiff rather than on the sovereign’s status as a
domestic dependent nation that, by virtue of that status alone, possesses common-law immunity from suit traditionally enjoyed by sovereign powers:
Adhering to stare decisis is particularly appropriate here given that the State, as we have shown, has many alternative remedies: It has no need to sue the Tribe to
right the wrong it alleges. See supra, at 2034-2035. We need not consider whether the situation would be different if no alternative remedies were available. We
have never, for example, specifically addressed (nor, so far as we are aware, has Congress) whether immunity should apply in the ordinary way if a tort victim, or
other plaintiff who has not chosen to deal with a tribe, has no alternative way to obtain relief for off-reservation commercial conduct. The argument that such cases
would present a “special justification” for abandoning precedent is not before us. Arizona v. Rumsey, 467 U. S. 203, 212 (1984).
That dictum likely had its genesis in the dissent in Kiowa Tribe, supra at 766, where Justice Stevens criticized tribal sovereign immunity by stating:
Third, the rule is unjust. This is especially so with respect to tort victims who have no opportunity to negotiate for a waiver of sovereign immunity; yet nothing in
the court’s reasoning limits the rule to lawsuits arising out of voluntary contractual relationships.
7
Lewis v. Clarke, 2014 W.L. 5354956 (Conn. Superior Court September 10, 2014).
8
Lewis v. Clarke, 320 Conn. 706 (2016).
9
Justices Thomas and Ginsburg filed concurrences. Justice Gorsuch did not participate.
6
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tribe’s sovereign immunity for torts arising from off-reservation conduct involving commercial activity.13 The purpose
of the sovereign immunity is to protect
the sovereign’s treasury. The purpose of
Lewis is to make that treasury available
to satisfy judgments in state courts for
off-reservation, commercial conduct by
tribal employees in potentially unlimited
circumstances.
No doubt supporters of the Lewis
erosion will likely offer two rebuttals.
Initially, they will claim that the decision is geographically limited and applies only to individual-capacity torts arising outside
of Indian Country. The assertion overlooks the practicality of
the need of tribes to venture outside of Indian Country incidental to their governmental activity, including gaming. Focus
on geography undermines the Kiowa Tribe guarantee of tribal
immunity for off-reservation, commercial activity by focusing on
the accident of geography rather than the inherent sovereignty
of the tribe, which of course can only act through officers,
employees and agents. Secondly, Lewis supporters will claim
that the tribe can easily protect its treasury by not authorizing,
and actually precluding, indemnity of its agents. While theoretically correct, the argument ignores economic reality and operates
to diminish tribal ability to attract and retain good employees,
while likely increasing tribal governmental costs by forcing
tribes to purchase insurance or becoming self-insured.
Lewis, while adopting a matter of fact analysis and benign
tone, is hardly inconsequential. The assault on tribal immunity
has shifted from the philosophical to the practical. The ardor
of those oppressing tribal self-government has been stoked.
Tribal immunity from tort liability may well be the next battle.14
Tribes should not expect support from the Supreme Court. ❆

The practical effect of the Court’s decision on tribal
governments, clearly predicted to the Court in the pre-decisional
briefing, is another matter entirely. The Court gave no effect
to the tribe’s obligation to indemnify its driver employee.
By doing so, the Court effectively destroyed the tribe’s sovereign
immunity for torts arising from off-reservation conduct
involving commercial activity.
Continued from previous page
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concern for tribal governments and their gaming operations.
Initially, the Supreme Court has made its first foray into tribal
sovereign immunity in the tort context. Although the fivejustice majority in Bay Mills Indian Community echoed Justice
Stevens’ earlier concern about application of tribal immunity in
cases of tort where the victim had no ability to negotiate or
waiver, the Court had not previously addressed tort liability in
an actual controversy. In Lewis, while recognizing the tribe’s
legal protection from direct liability, the Court made clear its
lack of interest in implementing that protection in real economic terms. This anti-tribal result, coupled with the Court’s
review on certiorari twice in three terms of judgments of
dismissal due to tribal sovereign immunity, does not bode well
for tribes in the future. If the immunity is so well established
in the federal common-law, why is the Court particularly interested in petitions for certiorari challenging it and why does the
federal government, trust responsibility notwithstanding, continue to aid those challenges?
Lewis’ language claims to treat tribes on a par with federal
and state sovereigns as to sovereign immunity. In light of the
strong reaffirmation of Bay Mills Indian Community, that language of equality is not surprising. As a jurisprudential matter,
hopefully significant in future Supreme Court cases, the Court
has recognized the equality of tribal sovereign immunity to that
of federal and state governments and their instrumentalities.
However, the practical effect of the Court’s decision on
tribal governments, clearly predicted to the Court in the predecisional briefing, is another matter entirely. The Court gave
no effect to the tribe’s obligation to indemnify its driver
employee.12 By doing so, the Court effectively destroyed the

Graydon Dean Luthey, Jr. is a senior partner at GableGotwals in Tulsa,
Oklahoma, and General Counsel of the Oklahoma Indian Gaming
Association. He regularly handles litigation and administrative agency
matters for Tribes and entities with which they do business. He has argued
for Tribes before the U.S. Supreme Court. The views expressed in this article
are his alone and do not necessarily reflect the views of his firm, the
Oklahoma Indian Gaming Association, its members or his other clients.

The Court acknowledged that the legal impact of the tribe’s indemnification statute on tribal sovereign immunity was not reached by the Supreme Court of
Connecticut, Slip Op. at 8, n.3, and the issue was not mentioned in the question included in the grant of certiorari, the opinion inserted the issue into its statement
of the reason for the grant of certiorari. Slip Op. at 1.
11
The Court also observed, in its legal ruling rejecting any impact of the indemnification statute, that the facts have not yet established a right of the employee to
indemnification. Slip Op. at 10.
12
In minimizing the tribe’s indemnity obligation, the Court noted that the obligation may not exist because that actual nature of the driver’s wrongdoing is not yet
known and may preclude indemnity. In light of that factual issue, perhaps the decision was premature and a remand to determine if indemnity is available would
have been appropriate.
13
Justice Sotomayor’s authorship of this decision effectively exposing the tribal treasury to damage claims via indemnity of the employee is particularly interesting
in light of her concurrence defending tribal sovereign immunity in Bay Mills Indian Community.
14
In Lewis, Justices Thomas and Ginsburg each filed concurrences expressing their legal discern for sovereign immunity in the off-reservation, commercial activity
context.
10
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“Restored Land” for a “Restored Tribe:”

THE SUCCESSFUL QUEST OF THE
KARUK TRIBE OF CALIFORNIA
BY STEPHEN DOW BECKHAM

T

he Indian Gaming Regulatory Act’s
“Restored Land” Provision is found at
IGRA Section 20(b)(1)(B)(iii), 25 U.S.C.
§2719(b)(1)(B)(iii).
IGRA Section 20 defines a post 1988 trust land
qualification for gaming as “restored land.” The
critical sections are (B) “lands . . . taken into trust
as part of ” (iii) “the restoration of lands for an
Indian tribe that is restored to Federal recognition.”
To satisfy Subsection (B)(iii), a tribe first has
to document that it is a “restored” tribe – meaning
that it had federal recognition, lost it and then
regained restoration. It then has to document that
the land it wants to use for gaming is on a site that
constitutes a restoration of land to the tribe. The
Continued on next page

Traditional
Karuk dipnet
fisherman at
Ishi Pishi Falls
on the Klamath
River.

INDIAN GAMING LAWYER • SPRING 2017

27

The Karuk Tribe has received all necessary approvals
for the Rain Rock Casino in Yreka, California. Tribal members
broke ground on the project on July 29, 2016.

Continued from previous page

“restored land” provision is poorly understood and has
frequently compelled tribes to file briefs and reports with the
National Indian Gaming Commission or to litigate to get the
facts confirming its eligibility under (B)(iii) into a forum to
prove its case and secure trust status of lands for gaming.

KARUK TRIBE’S LIMBO STATUS

The Karuk Tribe, the largest in California, was never “terminated.” It was not subject to the California Rancheria Termination Act (1958) but was administratively “let go” by the
Sacramento Agency of the Bureau of Indian Affairs. Without
congressional authority, Bureau officials in the 1950s and 1960s
ceased providing health and educational services to the Karuks.
Isolated in the mountain fastness of northwestern California,
the tribe was an easy target for government neglect.
In the late 19th and early 20th centuries, dozens of individual
Karuks received Public Domain Allotments and Indian Homesteads. These lands were held in trust. When they generated
revenues such as from timber sales, the proceeds often went into
Indian Money Market accounts (I.M.M.), a further extension of
28
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federal trust responsibility. The B.I.A.’s Field Matron Program
sent public health nurses and teachers to their remote villages.
Karuk children attended Greenville School and Sherman Institute, federal Indian boarding schools in California.
In spite of the individual trust lands, the tribe did not have
a tribal land base. Its heavily timbered, mineral rich homeland
had been taken by the United States without ratification of its
treaties negotiated in 1851. Most of the Karuk lands ended up
in the Six Rivers National Forest along the southern slope of
the Siskiyou Mountains and the Oregon-California border. To
meet community needs and plan for the future, Karuk leaders
in 1976 began pressing the Superintendent of the Hoopa
Agency to assist in getting trust status for 6.6 acres the tribe
purchased near Orleans, California. The journey of the Karuks
from unclear status to federal “restoration” required years of
hard work.
“At that time,” said tribal member Mark Allison, “we had
no available funds and not a dime.” He explained to Congressman Harold T. Johnson in September, 1976: “So our people
bound together, and thru contributions, Potlucks, Cake & Cookie
Sales, and other various fund raising events raised the necessary

amount and purchased the land.” This successful project, asserted Allison, started to transform
the Karuks. “We are no longer a landless Tribe,”
he proclaimed.
The route for Karuk status clarification was
uncertain. In 1976, however, the Hoopa Agency
enumerated “Federally Recognized Tribes & Tribal
Groups.” These included the Happy Camp Karok
Tribe, Inc. and the Orleans Karok Council. Persistent pressure by Karuk leaders ultimately led to a
decision on June 15, 1978, by the Acting Assistant
Secretary of the Interior, that the “Karok Tribe of
California has a continuing relationship with the
United States.” The Bureau of Indian Affairs, however, declined to conduct an election for adoption
of the Orleans Karok Council’s constitution.
Instead it encouraged the various Karuk “groups”
to describe their governing process and to come up
with a new constitution. The B.I.A. also said: “To
the extent persons can be identified as tribal members, they are eligible for those individual services
available to members of federally recognized
tribes.”
Independent of the Federal Acknowledgment
Program, established by Congress in 1978, the
Department of the Interior on January 19, 1979,
formally confirmed federal recognition of the
“Karok Tribe of California” and directed that it
would be entered into the list of “federally-recognized tribes.” The moment proved pivotal. The
Karuks established an administrative office at
Happy Camp, California. The tribal council sought
federal funds to assist in developing its tribal organization and to establish a services program for its
members, hundreds of whom lived in their aboriginal homelands in Siskiyou and Humboldt counties.
Slowly the pieces started coming together.
The tribe in 1979 obtained $30,000 in state funds
to weatherize homes, $30,000 from the Indian
Health Service for a health needs assessment, and
$25,000 from the B.I.A. for work on a constitution
and tribal administrative services. The tribe bootstrapped its work using Comprehensive Employment Training Act “CETA”) funds for numerous
projects, including updating its membership roll.
CETA funded twenty-two trainees for 80% of the
tribe’s professional services.
In spite of these forward steps, the Bureau of
Indian Affairs continued to balk at federal recognition. In 1984, John W. Fritz in the Commissioner’s
office in Washington, D.C., blocked the tribal vote
on its new constitution. He raised issues about the
tribal membership roll, blood quantums, and the
land taken into trust for the Orleans Karok Council.
Fritz dictated three potential solutions to the
resolving these matters and proceeding with adop-

tion of a constitution. Ultimately the Bureau of
Indian Affairs and the tribe resolved these differences and the tribe became part of the “budget
process” in the Department of Interior. It members finally began to receive federal services.
At this time, qualifying land for gaming pursuant to IGRA Section 20, Part (B)(iii) became a
target goal for the Karuk Tribe. It was a “restored
tribe” seeking “restored lands” to be taken into trust
in the City of Yreka, California for the purpose of
gaming. A critical element in securing a “restored
lands” decision was to prove that the Karuks had
enduring historical connections to Yreka. The
artificial identification of counties split the Karuk
aboriginal homeland between two northwestern
California counties: Siskiyou and Humboldt.
Approximately 90% of Karuk country lay in
Siskiyou County for which Yreka is the seat of government.
The Karuks were “river people” who inhabited
the canyon of the Klamath River from its interior
plateau near the Oregon-California border through
a long, winding course to the Pacific Ocean. Scott
River, Salmon River, and the Trinity River were
major tributaries flowing north into the Klamath.
The Karuks from time immemorial resided on
ancient river terraces where they fished. In the
nearby forests they hunted for wild game and gathered acorns, bulbs, roots, and berries. They followed a seasonal round that continues to the
present day.

Stephen Dow
Beckham

NIGC DECISION OF OCTOBER 12, 2004

In 2004, the Karuk Tribe sought a lands determination from the NIGC. It had decided to establish
a gaming operation on lands it had purchased in
1997 that are located in Yreka adjacent to Interstate 5, the primary north-south corridor between
the Pacific Northwest and California. The NIGC
determined the tribe had failed to make the case
that it was a “restored tribe.” This negative determination on tribal status rendered moot the need
to examine whether the land was “restored” for the
purposes of IGRA.
NIGC staff concluded the Karuks had failed
to demonstrate the tribe had been “restored to federal recognition” because there was no evidence the
Tribe’s recognition had ever been terminated.
Once again the Karuks were caught in limbo; they
were now federally-recognized but not “restored!”
Although the NIGC did not make a “restored
lands” decision in 2004, it suggested the measures
by which the Karuks had to make that case: (1)
present the factual circumstances of its acquisition
of the land, (2) provide information on the location
Continued on next page
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Artist rendering of
the River Rock Casino
in Yreka, California.
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of the land, and (3) identify the temporal relationship of the land
acquisition to the tribe’s restoration.
To prove the “restored lands” clauses, the tribal ethnohistorian took several approaches to document Karuk use and occupancy in Siskiyou County. In 1910, the Bureau of the Census,
independent of the Bureau of Indian Affairs and its compilation
of the Annual Indian Census, attached special “Indian Schedules”
to the Decennial Census. It obtained the information entered on
these schedules through interviews. Individuals gave their tribal
affiliation, that of their father and mother, and of their spouse
and children. The Thirteenth Census (1910) confirmed that
68.8% of all Indians living in Siskiyou County were Karuks.
Members of the Karuk Tribe continued to occupy historic
villages in 1910: 233 Karuks lived at Somes Bar and 193 at Happy
Camp. These villages were in the important food-rich fishing
sections of the river where Karuks harvested salmon, sturgeon,
steelhead, trout, and lamprey. The meadows of Scotts Valley
and the plateau at Yreka were important locations for collecting
acorns, digging camas and wild onions, and hunting for deer, elk,
and other game. These traditional subsistence practices continued through the twentieth century. Today, the Karuks yet maintain a plunge-net salmon fishery at Ishipishi Falls on the Klamath
and a major ceremonial site at Katamin, which in Karuk culture
is the “center of the universe.” Tribal members gather annually
for religious ceremonies and dances at Katamin.
In 1979, the Karuk Tribe acquired a former Karuk allotment
owned by 33 heirs. The site became the location of multiple uses:
clinic, offices, and location of the Department of Natural
Resources. In 1979, the tribe acquired 10.65 acres in trust in
Happy Camp for a community center and tribal housing. In addition to other modest land purchases, the Karuks in 1987 purchased
25.59 acres in Yreka for a tribal housing project. The land was
taken into trust on April 26, 1989.
Yreka, the largest city in Siskiyou County, became a hub of
activity for tribal members in the twentieth century. When mining and logging jobs played out along the Klamath and its tributaries, many Indian families survived by moving to Yreka to
find work. They also went there for health care, groceries, and
education. In 1997, the tribe bought an additional 200.2 acres in
30
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Yreka. This land was taken into trust on March 27, 2001.
In June, 2005, the Karuks had 3,383 enrolled members. Of
those 685 (22.7%) were born in Yreka. Because of the importance of Yreka to the modern Karuks, the tribe operated on its
Yreka lands an administrative office, a tribal housing program,
and medical and dental clinics for its members. This land proposed site for Indian gaming was, however, purchased and taken
into trust subsequent to the passage of IGRA in 1988. The
Karuks thus were compelled to turn to IGRA Section
20(b)(1)(B)(iii) to qualify the site for gaming, for no other provision of the law was applicable.

SETTING THE FACTUAL CASE FOR
“RESTORED LANDS” QUALIFICATION

The notion of “restoration” of lands means that the land has
been returned to tribal ownership and control and that it lies
within the historic tribal occupancy area. The required NIGC
analysis is whether the “land acquisition in some way restores to
the Tribe what it previously had.” The tribe drew on two expert
witness reports: “The Karuk Tribe: Indian Residence and Tribal
Presence in Siskiyou County, California, 1910-2005” (Beckham
2005), and “The Karuk Tribe of California: Federal Relationships, Termination, and Restoration” (Beckham 2006). The
reports emerged from research in Record Group 75: Records of
the Bureau of Indian Affairs (mostly housed in the National
Archives, San Bruno) as well as census records, land records, and
local historical accounts. Each of the reports was supplemented
by exhibits of key documents.
The legal argument prepared by the Tribe’s new legal counsel also cited the comprehensive report of July 30, 1984, of John
Fritz, Deputy Secretary of the Interior wherein he referred to
“[The] aboriginal sub-entities of the Karok Tribe consisted of
the communities at Happy Camp, Orleans and Siskiyou (Yreka).”
Darrell J. Dillion of the White House Office of Personnel
Management in 1979 had identified the same three locations as
aboriginal Karuk communities.
The potential casino site in Yreka lay 38 miles from tribal
headquarters in Happy Camp. Maps documented that Yreka,
Happy Camp and Orleans represented three points in a triangle,
each side approximately the same length and that the three com-

munities framed Karuk territory. All of the land lay within the
cession area of the tribe’s two, unratified treaties of October 6
and 12, 1851.
On September 19, 2006, Carl J. Artman, Associate Solicitor
for Indian Affairs confirmed a “restored lands” decision for the
Ione Band of Miwok in Amador County, California. James E.
Cason, Interior Associate Deputy Secretary, concurred a week
later in the Ione case. The Artman/Cason decision identified the
standard applied by the Department: “In this case the evidence is
that the land being acquired is in an area that is historically significant to the Band. It is within a few miles of several historic
tribal burial grounds and the site where some of the Band’s
ancestors signed a treaty. Many of the Band’s members live in
the surrounding area and the Band has used facilities in the
[adjacent] city of Plymouth to hold governmental meetings in
recent years establishing a modern connection to the area.”
Legal counsel for the Karuk Tribe drew on this standard
and applied it to Yreka. The arguments for Karuk connections
to Yreka–aboriginally, historically, and in the modern era–were
comparable, indeed almost identical to those in the Ione Band of
Miwok case.
Establishing the temporal relationship of the Karuk Tribe
to the land was also complicated. With extremely limited funds,
the tribe had been able to secure several parcels of land subsequent to 1979, but most were inexpensive rural lands along the
Klamath River. Its purchases were tempered by land prices as
well as the need to provide services and housing to its population
scattered through its three population centers in Siskiyou
County. Legal counsel developed a table laying out each
land acquisition by date, location, and use. In Yreka the tribe
made an initial purchase of 25.59 acres for housing in 1987; the
land went into trust on April 26, 1989. It purchased four more
tracts in 1997 for a total of 200.2 acres taken into trust on March
27, 2001 (including the proposed casino site).
The tribal land purchases were thus a function of availability of money and meeting community needs where they were
greatest. Although Yreka got initial attention in 1987, other
unmet needs dictated purchases and projects in Orleans and
Happy Camp. The tribe returned to Yreka in 1997 because of
the growing Karuk population in that community and available
funds for the purchase of the four tracts.

THE NIGC DECISION OF APRIL 3, 2012
AND RAIN ROCK CASINO

In 2005, the NIGC reviewed a new, carefully-briefed and documented presentation of the Karuk Tribe that it was a “restored
tribe” seeking a “restored lands” determination under I.G.R.A.’s
(Section 20(b)(1)(B)(iii). The tribe documented its “recognition”
by the Department of the Interior in the 1970s and showed how
its lands at Yreka met the standard set in the case of the Ione
Band of Miwok in California’s central valley.
As part of the overall tribal strategy, the legal counsel
prepared and submitted to the Department of the Interior a
Request for Modification of the [Negative] 2004 Legal Opinion

rejecting restored land status for the Yreka property, which was
granted by Interior on April 3, 2012. With that, Yreka was
officially recognized by restored land for gaming.
The tribal victory, however, proved to be but the first step
in another decade of work. It had to secure funding and wend
its way through a maze of necessary but sometimes unexpected
challenges. These included finding financial backing, mounting
a full Environment Impact Statement for the site, and seeking
inter-governmental agreements with the City of Yreka and
Siskiyou County. The local governments initially opposed the
Karuk’s proposed Rain Rock Casino, but soon perceived it as a
“cash cow” to solve their economic problems. They proved so
predatory in their demands that the Required Intergovernmental
Agreement was finally resolved in 2015 by an arbitrator.
The tribe also had to navigate design and construction contracts, a management agreement for the project, and, in 2013, a
Gaming Compact with Governor Jerry Brown for a Class III
gaming operation. The tribe secured final approval of its EIS
in 2014 and, later that year, legislative ratification of its gaming
compact. Finally–on January 11, 2016, the tribal Watershed
Crew began removing vegetation as the first step in site preparation. On July 29, 2016, the Karuks held a formal groundbreaking ceremony on the tribal trust land at Yreka. “This is
the culmination of years of hard work by past and present tribal
members and staff,” said Chairman Russell “Buster” Attebery.
“We look forward to contributing to the local economy and
bringing entertainment to the region.”
The route of the Karuk Tribe using Section 20(b)(1)(B)(iii)
remains open to dozens of tribes and bands that were either
formally “Terminated” in the 1950s or were allowed lapse into
an ambiguous relationship with the United States. Tribes restored
by Act of Congress and those restored by petitions through the
Federal Acknowledgment Program may also opt to use this
special section of IGRA.
The lesson of the Karuk Tribe, however, is that the course
may prove long and exceedingly difficult. It is vital for the tribe
to work with knowledgeable legal counsel and researchers who
can tell the tribe’s history founded on firm documentation that
meets the standards expected by the NIGC. As everyone in
Indian Country knows, some issues take longer to resolve. However, as the Karuk Tribe knows, that only makes the ultimate
success sweeter. ❆
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