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MESSAGE FROM THE PRESIDENT

IMGL Continues to Be An
Educational Force in Gaming
Michael E. Zatezalo
President

BY MICHAEL E. ZATEZALO

A

s the incoming President of the IMGL,
and on behalf of all IMGL members, I
would like to express congratulations
and gratitude to our immediate past president, Joerg Hoffman, for a job well done. During his
two year term Joerg was a tireless promotor of the
IMGL and its mission.
One of the main purposes of the IMGL is to be
an educational organization. To that end two years ago
Joerg introduced the IMGL Masterclass concept at
ICE in London. The IMGL Masterclass Program is
now held in connection with various gaming conferences around the world and enables conference attendees to hear from panels of experts on the latest
developments in the gaming industry. These panels
consist of leading gaming experts including gaming
attorneys, regulators, members of the gaming industry, consultants and educators. The IMGL Masterclass concept has proven so popular that in 2016 the
IMGL will be conducting Masterclasses in connection
with G2E Asia; The Gaming Summit in Gibraltar; the
i-Gaming Super Show in Amsterdam; the KPMG
e-Gaming Summit on the Isle of Man; the I-Gaming
Seminar in Malta; the Eastern European Gaming
Summit in Sofia, Bulgaria; the European Association
for the Study of Gambling; and the IAGR Conference
in Sydney, Australia. As a result of the popularity of
the Masterclass concept, our leadership is currently
reviewing additional requests for holding Masterclass
programs at other gaming conferences and events
around the world. Stay tuned for further details.
In February the IMGL co-sponsored the American Bar Association’s Gaming Law Minefield program
which was well attended and had an outstanding group
of panelists. The IMGL spring conference is just
around the corner and will be held in San Francisco.
The conference dates are April 20-22. Not only will
there be panels on Daily Fantasy Sports from both the

4
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industry and government relations perspective, there
will also be a duel track agenda with one track dedicated to Indian gaming. The conference will be held
at the Fairmont Hotel and featured speakers will
include the Honorable Willie Brown, former Mayor of
San Francisco, and Carmen Policy, the former general
manager of the San Francisco Forty-Niners NFL football team. Many thanks to the co-chairs John Maloney
and John Roberts for their commitment in organizing
the conference.
IMGL’s fall conference will be held in Dublin,
Ireland, this year on October 23-25. The conference
will be held at the Shelbourne Hotel, one of Dublin’s
oldest and most elegant hotels located on St. Stephen’s
Green. More details to follow.
As part of the IMGL’s educational mission we
now have six major publications: European Gaming
Lawyer; American Gaming Lawyer; Canadian Gaming
Lawyer; Asian Gaming Lawyer, Indian Gaming Lawyer,
and La Ley Del Juego, which is published in the Spanish
language and focuses on all Spanish speaking jurisdictions in Europe, Central and South America. These
publications have become a valuable source of information on the latest legal and industry developments in
the gaming industry. I encourage all of our members
to contribute content to these publications.
Our membership continues to grow and our
receptions at ICE and G2E Asia continue to be great
networking and relationship building events. The
IMGL reception at G2E Asia will be held on May 18
at the Venetian Macau. I encourage any members who
travel to Macau for G2E Asia to attend the reception.
As evidenced from the many IMGL events around the
world, 2016 looks to be a busy year for the IMGL and
its members, and I look forward to seeing and working
with you to further promote the IMGL brand. ❆

LETTER FROM THE EDITOR

Shaping the Future
of Indian Gaming Law
Dennis J. Whittlesey
Editor

BY DENNIS J. WHITTLESEY

W

elcome to this Inaugural Issue of
Indian Gaming Lawyer, a publication
dedicated to issues associated with the
Indian gaming industry in the United
States. Our goal is to present a wide range of subjects
related to and/or affecting the industry. To this end,
we welcome input from any reader as to any relevant
subject of interest which, in turn, will be assessed by
the Editors for inclusion in future issues.
The raison d’etre for a magazine devoted to Indian
Gaming can be found in the fact reported in this issue
that the Indian Gaming industry has grown to an
unanticipated size and revenue production. The stillyoung industry has its roots in the 1987 U.S. Supreme
Court decision in California v. Cabazon Band of Indians,
480 U.S. 202 (1987), in which the Court ruled that
Indian tribes have a right to conduct gaming activities
not prohibited under the law of the states in which
they are located. The federal legal framework for this
activity was established through enactment of the
Indian Gaming Regulatory Act of October 17, 1988,
25 U.S.C. §2701, et seq. (“IGRA”), and the growth of
Indian Gaming since then has been remarkable.
As reported by Dr. Alan P. Meister in his annual
study of Indian gaming, which is summarized in this
issue, the most recent calendar year for which there is
data is 2014. In that year, 243 tribes were conducting
gaming. They were operating 489 gaming facilities in
28 states. The total revenue generation for that year
was $28.9 billion, a sum virtually equaling the
revenues generated by non-tribal gaming in the U.S.
The small cottage Indian gaming industry that
existed as of the enactment of IGRA consisted of
small bingo halls and card rooms. Since 1988, it has
exploded in size and revenue, and continues to grow
every year.
The importance of the remarkable (and unpredicted) growth of the Indian Gaming industry underscores the need for attorneys and their clients to
understand the nuances of working with tribes
and developing business relationships with them.

Certainly, vendors and equipment manufacturers
increasingly are seeking to do business with tribal
gaming enterprises although they may not fully understand that the laws protecting tribes can jeopardize
their investments unless effective legal protections are
built into transaction documents. The goal of this
magazine is to present articles of current interest to
the gaming industry as a whole. And it is a fact that
the growth of Indian Gaming is going to continue, at
a rate almost certainly not equaled in the gaming industry as a whole. The rest of the gaming industry
will want to continue developing working relationships to match that growth.

THE ECONOMIC EVOLUTION OF
INDIAN GAMING

Consistent with our intention to focus on the business
of Indian Gaming, our lead article presents the aforementioned annual report researched and written by
Dr. Meister: The Economic Evolution of Indian Gaming.
Dr. Meister certainly needs no introduction to many
of our readers, for he has become the authoritative
reporter of the economic growth and development of
the Indian Gaming industry and, in turn, has worked
with all elements of the industry over the years.
The value of this work is that Dr. Meister reports
all of the economic information, even to the point of
identifying the states in which there has been a growth
in Indian gaming from the previously-reported year as
well as the states experiencing a decline. In short, he
gathers data, analyzes it and renders his annual report.
It has become both a barometer and Bible for those of
us working with Indian Gaming.

PROTECTING INVESTMENTS
IN INDIAN COUNTRY

Our second article is the first in what we anticipate will
be a regular feature that this Editor informally calls
the “History Corner.” It is not written by an economist, attorney or businessman working with tribal
Continued on next page
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Continued from previous page
governments. Rather, the author is Dr. Stephen Dow Beckham
who has been widely recognized for decades as the leading
ethno-historian working in Indian Country in the United
States. His article points out the need to insure that the tribal
land proposed for an Indian casino will qualify for that gaming
under the strict requirements imposed by IGRA and the
implementing federal regulations.
The article is entitled “Identifying Land That Is Eligible
for Indian Gaming.” The subtitle tells the tale: “If There’s a
Driveway There Just May Be a Way.”
There have been many legal disputes concerning this
issue over the past several years and some investors and
suppliers have discovered that at best they were funding a project that would be stalled for years through legal and factual
challenges. At worst, the projects have not been approved by
the necessary state and federal government decision-makers.
Given the potential for delay or outright failure, this article
underscores the need to work with experts on both Indian
history and Indian Law.
Dr. Beckham introduces us to the need for preliminary
research and the development of a strategy to secure approvals
using (1) ancient and obscure maps and journals and (2) legal
arguments structured to maximize the impact of that historic
documentation. In the case study he uses as an example, the
federal government refused to recognize the proposed casino
site as eligible for gaming activity, requiring the Tribe to file
and prosecute federal litigation to compel the Secretary of the
Interior to render a positive determination, based on the facts
in the record and applicable law.
As the article’s title suggests, the key to the tribal claim
was the discovery of an old driveway serving an ancient
Indian cemetery which appeared to have been granted trust
land status many years before. In the face of this critical historical evidence (documented in the old maps and documents
attached to Dr. Beckham’s article, the litigation resulted in a
resounding victory recognizing the legality of the casino project. The site today houses the Three Rivers Casino and
Hotel, a very successful destination on Oregon’s Pacific Coast
owned and operated by the Confederated Tribes of Coos,
Lower Umpqua and Siuslaw Indians of Western Oregon. The
resulting success for this project is demonstrated in photos of
the Three Rivers facility accompanying Dr. Beckham’s article.

THE TRIBAL TRUMP CARD IN GAMING
COMPACT NEGOTIATIONS

Tribes cannot conduct casino gaming as we think of it until,
and unless, they have negotiated and completed a Gaming
Compact with the states in which they are located. IGRA
imposes a duty on the states (principally through their Governors) to negotiate such compacts in good faith. Should the

6
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“

The goal of this magazine is to
present articles of current interest to
the gaming industry as a whole. And it is
a fact that the growth of Indian Gaming
is going to continue, at a rate almost
certainly not equaled in the gaming
industry as a whole.

”

states fail to do so, the law establishes a process through which
tribes can seek to invoke procedures for securing a Compact
and impose it on a state which refused to negotiate in good
faith or to even not negotiate at all. The threshold requirement
is that a federal judge must render an Order adjudicating that
the state had failed to meet the requirement.
The states enjoy sovereign immunity from lawsuits
unless they have consented to the specific lawsuit presented.
Since most states have not so consented, this provision of
IGRA proved to be somewhat elusive in practice, but a number
of current lawsuits have invigorated that provision and some
courts are now enforcing its requirements.
In his article entitled “IGRA’s Good Faith Compact
Negotiation Requirement,” Patrick Sullivan presents a comprehensive explanation of the law’s provisions and how it has
been either rejected or accepted by various elected officials and,
in turn, federal courts. However, as Mr. Sullivan reports, what
has been a somewhat neglected legal tool is suddenly finding
new life. This dynamic issue demonstrates the need for any
potential business partners for an Indian casino project to
consult knowledgeable consultants and attorneys who can
assess the situation and advise them as to whether and how to
proceed.

IGAMING UNDER IGRA

To paraphrase a statement once made about the weather by
the great Oklahoma humorist Will Rogers, “Everyone is
talking about iGaming, but nobody is doing anything about
it.” That is not true in Indian Country.
Heidi McNeil Staudenmaier and Anthony J. Carucci have
examined the efforts of two Indian tribes to pursue online
Gaming. One is the Iipay Nation of Santa Ysabel Tribe of
California and the other is the Iowa Tribe of Oklahoma.
These tribes have pursued contrasting approaches to
Indian iGaming and the results to date are similarly contrasting. Each has been involved in litigation. One is enjoying
success and the other is having a rougher time. As the authors
point out, the different approaches seem to have led to the
respective results. Again, this article documents the need for
anyone pursuing gaming in Indian Country – whether it is
casino gaming or iGaming – to consult experts in working
with tribes. It goes without saying that the economic returns
for successful Indian gaming projects can be enormous.

CLASSIFYING SERVER-BASED ELECTRONIC BINGO
GAMING SYSTEMS UNDER IGRA

Another hot subject in Indian gaming is the classification
of gaming systems. IGRA defines three categories for tribal
gaming: (1) the first is “Class I” which means social games
not relevant to casino gaming; (2) the second is “Class II”
which means “the game of chance known as bingo (whether
or not electronic, computer, or other technologic aids are
used in connection therewith)’” And (3) the third is “Class
III” which means all forms of gaming that are not Class I
or Class II.
The question addressed by Kevin Quigley and Tom
Foley is “Who gets to decide Game Classification?” The
competitors for this role are Tribal Gaming Regulatory
Authorities and the National Indian Gaming Commission
and the authors make a compelling case in favor of the
TGRA making the classifications. This issue is not yet fully
resolved, yet it is one which any vendor should fully understand before contracting with any tribal casino.

INTER N ATIONA L

THE CONFLICT IN INDIAN COUNTRY OVER
SAME SEX MARRIAGE

This article may seem somewhat out of place in the context
of Indian Gaming, but it is a current hot topic issue throughout Indian Country and one with which tribal business partners or potential partners should absolutely be aware. Given
the dialogue on what is an emotional issue for many, we believe
that it is important for anyone doing business with gaming
tribes to be familiar with the development of tribal statutes
dealing with same sex marriage. This is especially true in light
of the federal law and judicial rulings that are explained by
the author.
IMGL Second Vice President Mike McBride has furnished
us with a serious discussion about this closely-watched subject.
Consequently – and importantly — he has given the readers a
road map as to how tribes are attempting to deal with it in the
course of exercising their rights are sovereign governments.
Understanding the issues that are important to Indian
Country – such as this one – is a critical ingredient to developing business relationships with the tribes. ❆
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IMGL wishes to thank the spring
conference co-chairs, committee members,
the moderators and the panelists for the
contribution of their time and efforts in
putting together the excellent educational
opportunities IMGL is proud to provide
at the spring 2016 conference.
S PRING CONFERENCE CO-CHAIRS

Fairmont Hotel
SAN FRANCISCO, CA • APRIL 20-22, 2016

JOHN K. MALONEY

MARC H. ELLINGER

JOHN ROBERTS

www.gaminglawmasters.com
INDIAN GAMING LAWYER • SPRING 2016 7

The Economic Evolution
of Indian Gaming
Alan P. Meister, Ph.D.

Results from the New Edition of the
Indian Gaming Industry Report*
BY ALAN P. MEISTER, PH.D.

I

ndian gaming has come a long ways since its
humble beginnings, overcoming a myriad of
legislative, legal, regulatory, political, and economic challenges. In 1988, the year the Indian
Gaming Regulatory Act (IGRA) was enacted, there
were approximately 80 tribes across the U.S. operating relatively small bingo halls and card rooms, generating a total of approximately $121 million in
gaming revenue. In 2014, the most recent calendar
year for which there is data, there were 243 tribes
operating 489 gaming facilities in 28 states, including
many resort casinos that rival the top commercial
casinos in the country, altogether generating gaming
revenue of approximately $28.9 billion, along with
non-gaming revenue of $3.8 billion.

This reflects nearly a 300-fold increase in gaming revenue in 26 years. Even over just the latter half
of those years, from 2001 to 2014, gaming revenue
more than doubled.
8
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In 2014 alone, Indian gaming on a nationwide
basis experienced modest growth of approximately
2%, outpacing its 2013 performance (0.6%). This
improvement paralleled those of U.S. and state
economies. U.S. gross domestic product (GDP) and
per capita disposable personal income increased in
2014 (2.2% and 3.4%, respectively), and at a faster
pace than 2013 (1.3% and -0.8%, respectively). Also,
state level GDP and per capita disposable personal
income increased in most states in 2014 (GDP grew
in 47 states and per capita disposable personal income
grew in all 50 states), and largely did so at a faster
pace than in 2013 (faster growth of GDP in 40 states
and per capita disposable personal income in all 50
states).
Indian gaming experienced its fifth consecutive
year of growth in 2014, pushing gaming revenue to
a new all-time high. Meanwhile, non-gaming revenue grew 5% in 2014, more than double the growth
rate of gaming revenue. The faster growth of nongaming revenue was an ongoing trend as many
Indian gaming facilities continued to develop nongaming amenities to complement their gaming offerings and expand their operations.
On the whole, the success of Indian gaming has
led to significant positive economic and fiscal impacts.
First and foremost, Indian gaming serves as a means
of promoting tribal economic development, self-

“

Indian gaming
experienced its fifth
consecutive year of
growth in 2014,
pushing gaming
revenue to a new
all-time high.

”

sufficiency, and strong tribal governments. Gaming profits are
used to:
➤ Fund tribal government operations;
➤ Develop tribal infrastructure;
➤ Support tribal programs and services; and
➤ Finance economic development efforts, such as the
development of other tribal enterprises.

Indian gaming also generates substantial economic and
fiscal impacts on surrounding communities. Indian gaming
facilities, including their non-gaming operations, directly
generate economic activity, provide jobs and wages, assist
charities, and made direct payments to federal, state, and local
governments (i.e., revenue sharing). Indian gaming also leads
to secondary impacts including and resulting from the iteration
of purchases of goods and services by Indian gaming facilities,
tribal governments, other governments that received revenue
sharing payments from tribes, casino vendors and other
businesses down the supply chain, and employees at all of these
entities.
In 2014, these direct and secondary impacts on the U.S.
economy totaled approximately:
➤ $95.0 billion in output (i.e., value of sales);
➤ 738,000 jobs;
➤ $32.6 billion in wages;
➤ $1.7 billion in direct payments to federal, state, and
local governments; and
➤ $8.0 billion in federal, state, and local taxes.

While Indian gaming on the whole has
been very successful, performance has varied
widely across tribes. First, it is important to
keep in mind that not all Native American tribes
have gaming. Only approximately 43% of all
federally recognized tribes in the U.S. (243 of
567) operate gaming facilities under IGRA. The other 57% of
tribes are ineligible to engage in gaming, do not have a location
that would sustain a viable gaming operation, or choose not to
have gaming. Second, market conditions (e.g., location, patron
demographics, demand for gaming, competition, and types of
gaming allowed) are much more favorable for some tribes than
others. This variability is quite evident geographically across
states. Gaming revenue varied from approximately $7.3 billion
in California to less than $25 million in Montana (the smallest
state for which gaming revenue figures could be revealed).
And gaming revenue in California was 85% greater than the
next closest state, Oklahoma, with $4.0 billion. This means
that California alone accounted for about 25% of all gaming
revenue at Indian gaming facilities nationwide.
Gaming revenue growth varied significantly across states,
from approximately +13% in Wyoming to -9% in Idaho. Overall, 20 of the 28 states with Indian gaming experienced gaming
revenue growth in 2014. The top 10 fastest growing Indian
gaming states were (from high to low): Wyoming, Alabama,
South Dakota, Iowa, Alaska, North Carolina, Oklahoma, California, Texas, and North Dakota. The fastest declining states
after Idaho were Connecticut, New York, Mississippi, and New
Mexico.
Gaming revenue also continued to be highly concentrated
among a small percentage of Indian gaming facilities. In 2014,
the top 6% of all Indian gaming facilities, which each generated
$250 million or more, accounted for approximately 40% of total
gaming revenue nationwide. The top 28% of gaming facilities,
which each generated $50 million or more, accounted for 84%
of gaming revenue. Meanwhile, the bottom 36% of gaming
facilities, which each generated $10 million or less, accounted
for only 2% of gaming revenue.
There was also a wide disparity in performance across the
classes of Indian gaming in 2014. The 24 Indian gaming states
with at least some Class III gaming (i.e., Las Vegas style gaming) generated 98% of total gaming revenue for Indian gaming,
while the four states with only Class II gaming generated only
2%. Although states with only Class II gaming were a small
portion of gaming revenue, they grew much faster than states
with at least some Class III gaming. Gaming revenue in Class
Continued on next page
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The top 10 fastest
growing Indian
gaming states
were (from high
to low): Wyoming,
Alabama, South
Dakota, Iowa,
Alaska, North
Carolina, Oklahoma,
California, Texas,
and North Dakota.
The fastest
declining states
after Idaho were
Connecticut, New
York, Mississippi,
and New Mexico.

”
Continued from previous page

II only states, which included Alabama, Alaska, Nebraska, and
Texas, grew approximately 11% in 2014. This was roughly
six times the growth rate of states with at least some Class
III gaming, which was a little under 2%. It is also noted that
some tribes in states with Class III gaming operated Class II
machines alongside or in place of Class III machines. Class
II machines have served as a viable option where there is a cap
on the number of Class III machines allowed, limitations on
the types of Class III machines allowed, or revenue sharing
required with the operation of Class III machines.
Looking forward, Indian gaming will continue to face
many significant challenges that potentially impact its future
success and evolution, including:
➤ Increased competition;

➤ Maturation of gaming markets;

➤ New types of gaming (e.g., internet gaming);
➤ Integration of non-gaming amenities;

➤ Attracting the next generations of gamers; and

➤ Legislation, regulations, legal challenges, and public

policies that restrict Indian gaming and limit its
expansion.

10
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* Data contained in this article come from the 2016 Edition
of the Indian Gaming Industry Report. For more information
on the report, please visit: www.indiangamingreport.com.
Alan P. Meister, Ph.D. is a Principal Economist at Nathan Associates
Inc. Dr. Meister specializes in the application of economic analysis to
litigation, regulatory, public policy, and business planning and operations
matters. He has extensive experience analyzing economic issues related to
the gaming industry, including Indian gaming, commercial casinos,
racinos, card rooms, and online gaming. He leads the Gaming Industry
and Indian Gaming practices at Nathan Associates, which provide
consulting to tribes, federal, state, and local governments, gaming operators, gaming suppliers, and investors. His consulting work has included
economic research, analysis, and expert testimony in litigation and
regulatory matters, damage analyses, economic and fiscal impact studies,
industry and market analyses, feasibility studies, evaluations of regulatory policies, economic assessments of land-into-trust gaming applications, and analyses of tribal-state gaming compacts and revenue sharing.
In addition to his consulting work, Dr. Meister has also conducted years of
independent, scholarly research on the gaming industry and authored a
number of publications, most notably his annual study, the Indian Gaming Industry Report. Dr. Meister can be reached at (949) 474-4955 or
ameister@nathaninc.com. For more information on Nathan Associates,
please visit: www.nathaninc.com.
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Identifying Land That Is Eligible
for Indian Gaming
Stephen Dow
Beckham

If There’s a Driveway There Just May Be a Way
BY STEPHEN DOW BECKHAM

T

he routes of American Indian tribes to
securing viable gaming sites that satisfy the
requirements of the federal Indian Gaming
Regulatory Act (“IGRA””are often fraught
with obstacles and intricacies of that law and the
applicable regulations. Tribes and/or their development partners often discover during the development
process that their preferred gaming sites do not satisfy
the relevant requirements and, consequently, cannot
be used for gaming.
However, with proper planning (and knowledgable consultants and attorneys), potential barriers
to tribal gaming can be identified early and, if appropriate, reconciled prior to commencement of planning
and development.
The following account explains how a small
Oregon tribe overcame a seemingly impossible situation to qualify lands for gaming under IGRA. The
path required a determined attorney, a committed
tribal council, and an ambitious historian who followed
the maxim “if you can
imagine a document exists,
it may exist and your mission is to find it!”
On October 21, 1999,
the Confederated Tribes
of Coos, Lower Umpqua,
and Siuslaw of western
Oregon received crushing
news. Kevin Gover, Assistant Secretary of Interior
for Indian Affairs, issued a
finding that the “Hatch
Tract,” a property of
122.6 acres purchased by
the tribe and taken into
trust in March, 1998, “was
not contiguous to the
boundaries of the reservation of the Indian tribe on
12
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October 17, 1988.” Gover then declared that land
failed to satisfy the requirements of Section 20 in the
Indian Gaming Regulatory Act. Section 20 contains a
special provision allowing tribal gaming g on former
tribal lands if an Indian tribe has been federally
recognized, lost that recognition at some time and
subsequently had its recognition restored through a
special office within the United States Department of
the Interior.
Operating as a confederated tribe government
since 1918, the Coos, Lower Umpqua, and Siuslaw
were forced to share a common history of dealings
with the United States when, in 1856, they were concentrated together on the Oregon Coast Reservation.
In 1860 the tribes were moved farther north to Yachats
Prairie, a boggy rain forest on the central Oregon coast
where, for the next fifteen years, they were forced to
become farmers. The exposed shorelands grudgingly
yielded potatoes and turnips but proved a complete
Continued on next page

Land ownership map showing Hattie Hatch,
heir to the Jesse Martin Indian trust homestead

BIA Map showing the
Peterman driveway gift to
the United States
Inset:
Capt. John Reynolds,
U.S. Army, map of
1856 identifying
"Siuslau Village"

“

Trust deed for
Isaac Martin,
Coos, Indian
Homestead,
1892

In 1856 a U.S. Army
expedition visited the
site and its leader drew
a manuscript map
showing the lodges
and wrote on it
“Siuslau Village.”
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failure for cereal crops and most vegetables. Tribal ancestors starved. In
1875, reduced nearly 50% in population, they learned Congress had
thrown open their part of the reservation for pioneer settlement.
Approximately 95% of the
ancestors returned to their old homes
along the southwestern Oregon
coast. Initially landless, they eventually obtained trust lands through the
Indian Homestead Act (1881) and,
after 1892, the General Allotment
Act (1887). On August 13, 1954, in
spite of their strident opposition, the
tribal confederation was included in
the Western Oregon Termination Act, a federal law that
terminated federal recognition for a number of Oregon tribes.
Effective in 1956, the tribe lost federal recognition. Individual
trust lands were placed in fee and subjected to taxation.
Because the tribes had vehemently opposed “termination” of
their 6.1 acre reservation in Coos Bay, Oregon, a tract taken
into trust status for the tribes in 1940, was not sold but was
leased by the Bureau of Indian Affairs to the U.S. Navy Reserve.
After years of attempting to overcome “termination,” the
Confederated Tribes obtained restoration of its federal recognition through An Act of Congress introduced by Congressman James Weaver, 4th District, Oregon. Weaver’s bill was
enacted on October 17, 1984. It affirmed reservation status for
the 6.1 acres in the tribes’ home (located in the City of Coos
Bay), and two other minuscule parcels that had been deeded to
the tribe.
However, before the tribes could proceed with a gaming
agenda, the Coquille Tribe which is headquartered in the Town
of North Bend and was restored in 1989, exercised a clause in
its federal restoration act to purchase land on Coos Bay, secured
its trust status, and got the property qualified for gaming under
IGRA. The Coquille Tribe erected the Mill Casino and captured the Indian gaming market on Oregon’s south coast.
The Confederated Tribes had to find another route to a
viable casino location but had to do so within the Section 20
exemption. The first step was tribal purchase of the Hatch
Tract, 122.63 acres, immediately east of Florence, Oregon, and
some 50 miles north of Coos Bay. The land was an Indian trust
homestead secured in 1887 by Isaac Martin, a Coos Indian
whose fourteen heirs in 1998 continued to own the untaxed
parcel. The county had missed the lifting of trust status at
“termination” in 1956 and the land had remained in untaxed
ownership of the heirs of Hattie (Martin) Hatch.
As a never-taxed Indian homestead held by a family of
Coos ancestry, the Confederated Tribes obtained reservation
status for the property and anticipated casino development.
14
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Kevin Gover of the Bureau of Indian Affairs, however,
destroyed that possibility with his ruling that the land was “not
contiguous to the boundaries of the reservation.” Having borrowed over $600,000 to buy the Hatch Tract, the tribe was in
a difficult, if not impossible situation. None of its three, small
trust properties identified in its restoration act appeared viable
for gaming.
At this point the tribal attorney obtained the research
services of an historian knowledgeable about Native American
history and the records of the federal government. He combed
the National Archives for early documentation of the Siuslaw
village that once stood on the property. In 1856 a U.S. Army
expedition visited the site and its leader drew a manuscript map
showing the lodges and wrote on it “Siuslau Village.”
The historian next turned to the records of the Office of
Realty of the Bureau and found a deed recorded when the
Realty Division was based in Chicago. In 1947 Edward J. and
Vera Peterman of Florence, Oregon, gave .062 thousandths of
an acre to the United States “for the use and benefit of the
Indians of the Coos Bay, Lower Umpqua, Siuslaw and other
tribes” as a driveway to their tribal cemetery. The land was
approximately 17 feet wide and 42 feet long. The driveway lay
adjacent to the north boundary of the Martin Indian Homestead (Hatch Tract).
The historian took copies of the deed and correspondence
related to it to the BIA, but its officials refused to acknowledge
the trust parcel existed. The historian then examined the
Western Oregon Termination Proclamation issued in 1956 by
Secretary of Interior Fred Seaton. His order exempted “valid
rights-of-way” from sale by the BIA. Significantly, the driveway
given by Petermans had remained in trust status and equally
significantly was contiguous to the 120-acre potential casino
site.
With this information and other relevant historical documents, the tribe obtained in 1998 a Technical Correction Act
to add the Petermans’ driveway to its trust lands. The tribal

Aerial view of Three
Rivers Casino and
Hotel on Oregon’s
south-central coast.

“

In spite of numerous obstacles and setbacks, the tribe prevailed. The research,
legal briefing and arguments, and court decisions confirmed the eligibility of the property
under the Section 20 of IGRA. The tribe found investors and erected Three Rivers Casino
and Hotel, which today is a major destination resort on Oregon’s south-central coast.
attorney then filed suit to compel the Interior Department to
acknowledge the Hatch Tract abutted a “reservation” and therefore
met the Section 20 exemption of IGRA. The case of Confederated
Tribes of Coos, Lower Umpqua & Siuslaw v. Bruce H. Babbitt was
resolved in 2000. The court rejected the government’s narrow
interpretation of the word “restore” and observed:
“After considering the plain meaning of the statute, the
statutory context, and the principle of liberal construction in favor
of Indians, the Court finds that the defendants used an unduly
restrictive analysis in determining that the Hatch Tract was
ineligible for gaming. Because the Assistant Secretary did not
consider all matters which might entitle the plaintiff to an
exception pursuant to section 2719(b)(1)(B)(iii), and failed to
adequately consider the principle of liberal construction in favor
of Indians, the Court will not address whether the plaintiff is
entitled to the exception, but will remand so the agency may make
its full determination in light of this opinion.”
In spite of numerous obstacles and setbacks, the tribe
prevailed. The research, legal briefing and arguments, and court
decisions confirmed the eligibility of the property under the
Section 20 of IGRA. The tribe found investors and erected Three

”

Rivers Casino and Hotel, which today is a major destination
resort on Oregon’s south-central coast. The development is
located on the Martin Indian Homestead. The Petermans’ narrow driveway which saved the entire project yet runs from North
Fork Road on the Siuslaw River into the tribal cemetery.
If there is a driveway there may be a way. Finding the driveway is the product of knowing the questions to ask and how to
find the answers. ❆
Stephen Dow Beckham earned his M.A. and Ph.D. at UCLA in history.
He taught college students for forty-three years, and for many years was the
Pamplin Professor of History at Lewis & Clark College, Portland,
Oregon. He is the author of numerous books and articles, is a former
“Oregon Professor of the Year,” and winner of the American Historical
Association’s Distinguished Teaching Award. He has been retained as an
expert witness in thirty-seven cases most relating to Indian gaming, treaty
rights, and land claims. His consulting has involved the Delaware Nation,
Eastern Pequot, Duwamish, Cowlitz, Chinook, Cow Creek Band of
Umpqua, Quapah, Ottawa Nation, Karuk, Klamath, Mechoopda,
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THE TRIBAL TRUMP CARD
IGRA’s Good Faith Compact
Negotiation Requirement
BY PATRICK SULLIVAN

A

s of March 2016, three California Indian tribes
have won decisions from federal judges holding
that their State had broken the law by failing to
negotiate Class III gaming compacts in good
faith and ordering the Governor’s office to either resume negotiations or risk having a compact imposed by the United
States Secretary of the Interior.
North Fork Rancheria and Enterprise Rancheria both
negotiated Class III gaming compacts with Governor Brown
in 2012. The North Fork compact was ratified in the state
legislature, but an anti-gaming ballot initiative reversed the
ratification in November 2015. The Enterprise compact ratification bill stalled in the California legislature. The Governor’s office refused to even execute a compact with the Big
Lagoon Rancheria, located on the Pacific Coast just south of
the Oregon border.
If the Secretary imposes a compact for any of
these tribes, it will be the first exercise of this power
since the enactment in 1988 of the Indian Gaming
Regulatory Act (“IGRA”). This article explores
several cases in which Indian tribes have played
their “trump card” consisting of IGRA’s dispute
resolution procedures, and how their respective
states have fought back.

THE INDIAN GAMING REGULATORY ACT’S
GOOD FAITH REQUIREMENT

IGRA classifies full-fledged slot machines
and table games such as Blackjack as “Class
III” gaming. IGRA requires that tribes
request the negotiation of compacts with
states in which they intend to conduct
Class III gaming. States, in turn, must
negotiate with tribes in good faith to
develop such compacts and, if a state
refuses to do so, the federal government
may intervene and potentially impose a compact
if all other efforts to secure a compact have failed. This
scheme was intended to balance the power to regulate
16
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Indian gaming between the tribes, states and the federal
government.
Congress’ balancing scheme included a grant of federal
court jurisdiction for “any cause of action initiated by an
Indian tribe arising from the failure of a State to enter into
negotiations with the Indian tribe for the purpose of entering
into a Tribal-State compact… or to conduct such negotiations
in good faith.” This theoretically allowed tribes to sue recalcitrant states in federal district court and obtain a determination
that the State had failed to negotiate in good faith. If a tribe and
state fail to reach a compact within 60 days of such a determination, each party must submit a proposed compact to a mediator to select the compact which “best comports with” IGRA
and the findings of the Court. If the State fails to consent to
that compact within a further 60 days, the Secretary of the
Interior prescribes procedures consistent with the mediator’s
proposed compact, IGRA, and relevant provisions of the laws
of the State. The tribe may then conduct Class III
gaming under the procedures imposed by
the Secretary.

▼▼▼

THE SUPREME COURT PULLS THE RUG OUT
FROM IGRA - SEMINOLE V. FLORIDA

In a harsh blow to Indian tribes seeking to negotiate
compacts, a 1996 Supreme Court opinion severely
limited their ability to obtain the prerequisite judicial
determination that a stated failed to negotiate in
good faith. In Seminole Tribe of Florida v. Florida, when
the Tribe sued the State of Florida for failure to negotiate, the State challenged the Tribe’s lawsuit as unconstitutional. In support of its argument, Florida
asserted that the 11th Amendment to the United States
Constitution shielded it from such lawsuits without its
consent, and, consequently, the Tribe could not obtain
the court’s statutorily-mandated judicial determination
of bad faith. The Supreme Court agreed that Congress
could not breach Florida’s 11th Amendment immunity
through IGRA. The impact of Seminole is that a state
may waive immunity from a tribal suit, or the United
States may sue the state to obtain the determination as
the Tribe’s trustee, but a state cannot be forced to submit to the Tribe’s suit. This result drastically limited
tribal bargaining power under IGRA.

INTERIOR’S ATTEMPT TO FIX SEMINOLE

In an attempt to “fix” the Seminole decision, the Department of the Interior in 1999 rewrote its 25 C.F.R. Part
291 regulations to eliminate the statutory requirement
of a federal court determination of failure to negotiate
in good faith. Subsequent to a district court dismissal
of a tribe’s IGRA suit due to 11th Amendment immunity, these Secretarial Procedures ostensibly permitted
the tribe to apply directly to the Secretary to initiate
dispute resolution. The Secretary then would invite a
competing proposal from the state and select a compact
in the absence of any judicial bad-faith determination.
One judge characterized the Secretary’s plan in poker
room language: these procedures “make IGRA’s river
card, regulations allowing gaming without a compact,
available to a Tribe on the flop, before a federal court
has ruled on the Tribe’s allegations of bad faith,”
avoiding the State’s “trump card” of 11th Amendment immunity.1 Legal observers doubted that the new

regulations would survive judicial scrutiny precisely
because they circumvented IGRA’s threshold requirement of a federal court determination that the state had
failed to negotiate in good faith before implementing
administrative procedures.
In 1995, the Kickapoo Traditional Tribe of Texas
petitioned the State of Texas to enter into a compact,
and the State refused. The Tribe’s subsequent suit was
dismissed under Seminole and the Tribe in 2004 invoked
the Secretarial Procedures under the 1999 regulations.
When the Secretary invited Texas to comment or
submit an alternative proposal, the State sued the
Secretary, arguing that the 1999 regulations were
unconstitutional and unauthorized by IGRA. On
appeal, the United States Court of Appeals for the Fifth
Circuit agreed with the State and, avoiding the constitutional issue, held that the 1999 regulations were not
authorized by IGRA.
Similarly, when compact renegotiations between
the Pueblo of Pojoaque and New Mexico broke down
in 2013, the Tribe sued the State and the federal district
court in New Mexico dismissed that lawsuit under
Seminole. The Tribe invoked the Secretarial Procedures
and, like Texas, New Mexico sued the United States to
prevent application of the 1999 regulations. The New
Mexico court is within the 10th Circuit and not bound
by the Fifth Circuit decision in Kickapoo v. Texas, so it
considered the issue anew and reached the same conclusion, stating “Congress’s failure to anticipate States’
ability to sabotage IGRA’s remedial process does not
make Congress’s delegation of authority to adopt procedures any broader: IGRA remains clear that this authority only arises after a federal court finds bad faith
and the State passes up its remaining chances to negotiate a compact after such a finding.” The Court noted
that, while the State was immune from the Tribe’s suit,
the United States, acting as the Tribe’s trustee, could
sue for a determination of failure to negotiate in good
faith because the 11th Amendment does not apply
against the federal government. The matter is now
pending before the 10th Circuit Court of Appeals.

Patrick Sullivan

Continued on next page

“

IGRA requires that Tribes request the negotiation of compacts with states in which they
intend to conduct Class III gaming. States, in turn, must negotiate with Tribes in good faith to
develop such compacts and, if a state refuses to do so, the federal government may intervene
and potentially impose a compact if all other efforts to secure a compact have failed.
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CALIFORNIA VOTERS AUTHORIZE GOOD FAITH
NEGOTIATION SUITS

In November 1998, the voters of California approved Class III
Indian gaming by passing Proposition 5 with 62.4 percent of the
voters in favor. Indian gaming proponents spent $68 million on
the campaign to pass the ballot initiative, which (1) required the
California Governor to enter into a standard Class III compact
with any tribe that was willing to accept the agreement, (2)
required the California Governor to negotiate a different tribalstate compact with any tribe that wanted one, and (3) contained a
waiver of 11th Amendment immunity that effectively reinstated
IGRA’s good-faith cause of action in California federal courts.
The California Supreme Court struck down certain provisions of Proposition 5 in 1999 on the basis that the law violated
California’s constitutional ban on casino-style gaming, but the
immunity waiver survived. In March 2000, California voters
passed Proposition 1A, which amended the Constitution to legalize
casinos, authorized the Governor to negotiate Class III compacts
and required legislative ratification of those negotiated compacts.
(Proposition 1A subsequently survived legal challenges that it
illegally discriminated against non-Indian gaming operations.)
California’s waiver of sovereign immunity paved the way for
application of IGRA’s original compact dispute resolution process,
but the experiences of the Big Lagoon Rancheria, North Fork
Rancheria and Enterprise Rancheria Tribes demonstrate that the
opponents of controversial gaming projects would not be so easily
convinced to return the “trump card” of good-faith lawsuits to the
tribes.

BIG LAGOON RANCHERIA V. CALIFORNIA

Big Lagoon Rancheria is a federally recognized Indian tribe
located on California’s northern coast in Humboldt County. After
negotiations with the State to enter a compact for to build a hotel
and casino broke down, the State’s waiver of 11th Amendment
immunity allowed the Tribe to win a district court holding that
California had failed to negotiate in good faith in 2009. The State
appealed, boldly arguing that the Tribe was not entitled to a compact under IGRA because the BIA lacked the authority to take the
11-acre parcel into trust for Big Lagoon. The State relied
on the 2009 Carcieri v. Salazar decision in which the
Supreme Court held that the Secretary may not
place land in trust for tribes that came under
federal jurisdiction after 1934.
In January 2014, a split Ninth Circuit
three-judge panel agreed with the State and
held that the lands at issue were not “Indian
lands” under Carcieri. Because IGRA
only requires good-faith negotiations
for gaming on Indian lands, the
Ninth Circuit dismissed the Tribe’s
suit. The panel decision threatened
to open a Pandora’s Box of litigation by allowing collateral attacks
on any agency fee-to-trust decision.

18
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However, in June 2015, the Ninth Circuit, sitting en banc,
reversed the panel decision with an 11-0 opinion holding that the
State’s argument was an improper collateral attack on the BIA’s
decisions to take the parcel of land into trust and to designate the
Tribe as federally recognized, emphasizing that the suit was
brought well after the six-year statute of limitations to challenge
those actions.

NORTH FORK RANCHERIA V. CALIFORNIA

The North Fork Rancheria, situated in the Sierra foothills north
of Fresno in Madera County, has pursued its casino project for
more than 12 years. The Tribe negotiated and executed an intergovernmental services agreement with the County in 2004, and
in 2011 won a “two-part” gaming eligibility determination for its
newly acquired off-reservation casino site under IGRA. The
determination was based on conclusions by both the Secretary
of the Interior and California Governor that a gaming facility
was in the best interests of the Tribe and not detrimental to
the surrounding area.
The Tribe and Governor then negotiated and executed a
Class III Gaming Compact in August 2012, and successfully
placed a 305-acre parcel in trust status six months later. In October
2013, the Secretary of the Interior published notice that the
compact was federally approved, and in June 2014, the legislature
ratified the Tribe’s compact. Governor Brown signed the compact
ratification bill on July 3, 2014. North Fork had strong support
within Madera County and the City of Madera for the gaming
project due to expectations that the project would create 1,400
local jobs and millions of dollars in mitigation payments to local
governments.
The Tribe received a devastating blow when, immediately
after it won legislative ratification, Stand Up for California!, a
gaming watchdog group opposed to what it calls “reservation
shopping” by Indian tribes, began the process of gathering signatures to refer the North Fork compact ratification to the voters.
The group successfully placed the referendum on the November
2014 general election ballot and commenced an $18.5 million campaign to reverse the compact ratification, reportedly outspending
supporters of the project by 45 to 1. Much of the opposition funding came from nearby Indian gaming tribes and their investors.
One active opponent, the Picayune Rancheria of Chukchansi
Indians, complained that the North Fork project would reduce
revenues at its own casino by as much as a third.2
Stand Up! had previously sued the State, the governor and
other state officials in state court proceedings seeking to prohibit
the Governor from even executing the North Fork compact.

“

After Stand Up! began the
referendum process, the Tribe
intervened in that litigation and
filed a counterclaim
challenging the validity
of the referendum.

”

▼▼▼
After Stand Up! began the referendum process, the Tribe intervened in that litigation and filed a counterclaim challenging the
validity of the referendum. The Tribe claimed that (1) the ratification could not be undone by referendum under California law,
and (2) IGRA’s requirement that states negotiate compacts “in
good faith” preempted such a referendum to the electorate. On
June 26, the state court allowed the referendum to proceed,
ruling that the compact ratification was subject to referendum
under California law because it was a “legislative act” and not
an “administrative act” exempt from legal challenge. The
Court further held that California’s referendum process could
be read in harmony with IGRA and was not preempted by the
federal law.
The heavily-financed referendum proceeded and, despite the
project’s local support, California voters approved it and reversed
the legislative ratification, leaving the Tribe without a compact.
In January 2015, North Fork requested that the State reopen
compact negotiations. That request was summarily rejected by
Joginder Dhillon, Senior Advisor for Tribal Negotiations to
Governor Brown, who responded in a letter to the Tribe: “Given
that the people have spoken, entering into negotiations for a new
compact for gaming on the Madera parcel would be futile.”
In response, the Tribe filed federal litigation against the State
alleging that the referendum overturning the compact ratification
and the renewed refusal to enter new negotiations violated IGRA.
The Tribe asked the court for a declaration that the State had

failed to negotiate a Class III gaming compact “in good faith” in
violation of IGRA because the good faith negotiation requirement of IGRA applies to the State as a whole – including the
people of California voting in a referendum.
The Court considered “which person(s) or entity(s) owe a
duty to negotiate in good faith on behalf of the State with the
Tribe,” and ruled that states are free to implement their own procedure for compact negotiation, including legislative ratification,
but agreed with the Tribe that “the duty to negotiate is imposed
generally upon the State.” The Court then applied IGRA to
California’s process:
The system structured by state law for negotiation –
regardless of the name given to each part of the
process, whether it be negotiation, ratification, execution, or some other term – all falls within the IGRA
requirement that the state negotiate in good faith….
[W]hether the state-authorized entity did all within
its authority to negotiate in good faith is not the
dispositive inquiry.

The Court held that California’s refusal to conduct negotiations with the North Fork Tribe violated its duty under IGRA
and ordered the parties to conclude a compact within 60 days of
its order.
Continued on next page
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ENTERPRISE RANCHERIA OF CALIFORNIA

California’s Estom Yumeka Maidu Tribe, also known as Enterprise Rancheria, is based in Oroville in Butte County. In pursuing
a casino project, the Tribe selected a Yuba County site some 30
miles south of its existing land base due to Butte County’s
saturated casino market and the Tribe’s historical occupation of
an area including both counties. The Tribe gained the support of
Yuba County as well as the City of Marysville for its application
with promises of revenue sharing.
Enterprise passed a major milestone on September 1, 2011,
when the Interior Secretary determined that, like North Fork, the
Enterprise land was eligible for gaming as an “off-reservation”
gaming facility. California Governor Jerry Brown concurred in
the Secretary’s determination, and the land was placed in trust
status for gaming on November 21, 2012.
At that point, the Tribe was legally entitled to conduct Class
II gaming on the Yuba County site, but could not operate Class
III gaming until it secured a compact. Following negotiations,
Governor Brown executed a compact with the Tribe in August
2012 and transmitted it to the California legislature for approval.
The Enterprise compact ratification was caught up in the Stand
Up! referendum attacking the North Fork and Wiyot and, consequently, never came to a vote in the legislature. The compact expired by its own terms in 2014. The legislature had never even
held a hearing on the compact in its 2013 or 2014 sessions.

“

tivity was covered by the IGRA’s good faith negotiation mandate.
The State argued that the legislature’s action or inaction could not
form the basis for a suit under the IGRA, because only the Governor had negotiated the Enterprise Compact. And, as it had in
North Fork, the State argued that California’s waiver of 11th
Amendment immunity did not extend to actions of the legislature.
In late February 2016, the federal Court ruled that the State
had failed to meet its burden of showing that it had negotiated in
good faith to conclude a compact with Enterprise. The Court
rejected the State’s arguments that IGRA’s mandate and the
Proposition 5 immunity waiver were limited to the actions of the
Governor, noting that IGRA provided jurisdiction for actions
“arising from the failure of a State to enter into negotiations,”
which included both the Governor and the legislature.
Echoing the North Fork decision, the Court wrote that it was
“bound to evaluate negotiation as described in the broad sense
under the IGRA, which refers only to the state [including the
Governor and the legislature].” The Court ordered the parties to
conclude a gaming compact within 60 days.
In the meantime, the Tribe has indicated that it will begin
construction of a scaled-down Class II gaming facility in Yuba
County, apparently deferring its Class III plans until the legal
dispute is resolved. The 105,750-square-foot facility will be
roughly one-third the size of the formerly planned 318,000square-foot Class III casino.

CONCLUSION

The past year appears to have revived
the good-faith provisions that many
thought were killed by the 1996 Seminole
v. Florida decision. The outcome of the
above-described activity in California
and New Mexico, as well as the Seminole Tribe of Florida’s recent invocation
of IGRA’s dispute resolution provisions,
will determine whether the tribes are
able to play the “trump card” of an imposed compact that
Congress dealt them 28 years ago when it passed IGRA. ❆

The outcome of the described activity in California and New Mexico,
as well as the Seminole Tribe of Florida’s recent invocation of IGRA’s
dispute resolution provisions, will determine whether the tribes are
able to play the “trump card” of an imposed compact that Congress
dealt them 28 years ago when it passed IGRA.

”

Like North Fork, the Enterprise compact faced opposition
from anti-casino groups and neighboring Indian tribes already
offering Class III gaming in nearby casinos. The United Auburn
Indian Community operates the Thunder Valley casino, and the
Cachil Dehe Band of Wintun Indians of the Colusa Indian Community (“Colusa”) operates the Colusa Casino Resort 39 miles from
the Enterprise site. Along with a group calling itself “Citizens for
a Better Way,” those Tribes brought a National Environmental
Policy Act challenge to the Department of the Interior’s 2012
decision to accept the casino site into trust for gaming purposes.
In response to the California legislature’s failure to ratify its
compact, in August 2014, Enterprise filed a federal lawsuit against
the State for failure to negotiate in good faith as required by IGRA.
The question before the court was whether the legislature’s inac1
2
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New Mexico v. Dept. of the Interior, No. 1:14-cv-00695 (D. N.M. Oct. 17, 2014)
The Chukchansi casino was subsequently closed by federal and state officials for some 15 months due to a tribal leadership dispute. It reopened late last year.
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iGAMING UNDER THE INDIAN
GAMING REGULATORY ACT
A Look at Santa Ysabel and the Iowa Tribe of Oklahoma’s
Contrasting Approaches to Indian iGaming
By Heidi McNeil Staudenmaier and Anthony J. Carucci

S

ince the Department of Justice backed away from
its long-standing position that any gaming
through the Internet constitutes a violation of the
Federal Wire Act,1 few tribes have tested the
waters of Internet gaming.
And perhaps for good reason. After the Iipay Nation
of Santa Ysabel Tribe (“Santa Ysabel”) became the first
Indian Tribe to offer “real-money” online gaming in
November 2014 when it launched an Internet bingo website
(DesertRoseBingo.com) using “proxy” players, both the
State of California and the United States immediately sued
to enjoin the tribe’s online gaming operation.
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The Santa Ysabel litigation presents a case of first
impression on an unresolved question of great importance
to tribes:2 can tribes offer Class II gaming using the Internet
under the Indian Gaming Regulatory Act (“IGRA”)? At
least until the Santa Ysabel litigation is resolved (and perhaps even after), in the absence of specific legislation or a
tribal-state compact authorizing Internet gaming, there
remains no clear law regarding a tribe’s ability to offer Class
II games to patrons using the Internet under IGRA.
In contrast to Santa Ysabel’s shoot first and ask questions later approach, the Iowa Tribe of Oklahoma (the
“Iowa Tribe”) reached out to state regulators in September

“

Santa Ysabel and the Iowa Tribe present contrasting
approaches to establishing their rights to offer online
gaming, and each reveal lessons for other tribes
considering the merits of offering Internet gaming
under IGRA.

”

2015 before obtaining an arbitration award in November 2015. The award confirmed the Iowa Tribe’s right
to offer Internet Poker pursuant to its Tribal-State
Compact and a settlement agreement entered between
the State and the Cheyenne and Arapaho Tribes of
Oklahoma. The Iowa Tribe is now seeking certification of that award—which the State, despite filing an
answer generally denying the Iowa Tribe’s legal conclusions, does not appear to be contesting—from the
United States District Court for the Western District
of Oklahoma.
Santa Ysabel and the Iowa Tribe present contrasting approaches to establishing their rights to offer
online gaming, and each reveal lessons for other tribes
considering the merits of offering Internet gaming
under IGRA.

IGRA’S IMPLICATIONS FOR IGAMING

There are two key aspects of IGRA that bear on
whether a tribe can offer Internet gaming pursuant to
their existing rights under IGRA.
First, a central component of IGRA’s statutory
framework for tribal gaming is that it only governs
“gaming activity on Indian lands.” This reference is
consistent throughout the statute. In enacting IGRA,
Congress found that “Indian tribes have the exclusive
right to regulate gaming activity on Indian lands if the
gaming activity is not specifically prohibited by
Federal law and is conducted within a State which does
not, as a matter of criminal law and public policy,
prohibit such gaming activity.”3 In fact, in a recent U.S.
Supreme Court case, Justice Kagan noted the phrase
appears in IGRA some two dozen times.4
IGRA defines “Indian lands” as “all lands within
the limits of any Indian reservation” and land held
in trust by the United States for the benefit of a
tribe.5 The fact that IGRA only governs gaming “on
Indian lands” is a crucial consideration for whether
tribes can offer Internet gaming. If any gaming is
found to occur off-reservation, then it will be subject
to state regulation.

Heidi McNeil
Staudenmaier

Anthony J. Carucci

Second, IGRA’s classification system relegates
Class II gaming to the purview of tribes, with oversight by the National Indian Gaming Commission,6
while Class III gaming may only be conducted pursuant to a Tribal-State Compact entered into by the
tribe and the state and approved by the Secretary of
the Interior.7 If using the Internet to offer a game
transforms the game from Class II to Class III, then
the game will be subject to state regulation and a
tribe’s Tribal-State Compact.
Restated, IGRA presents two obstacles that must
be overcome before any tribe can offer Class II Internet gaming under IGRA:
(1) Does the mere use of the Internet to offer
gaming mean the gaming no longer occurs “on Indian
lands?”
(2) Does the mere use of the Internet to offer
Class II gaming transform the game into Class III
gaming?

THE SANTA YSABEL LITIGATION

On December 12, 2014, the State of California
successfully obtained a Temporary Restraining Order
(“TRO”) enjoining Santa Ysabel from offering any
gambling over the Internet to persons not physically
located on Santa Ysabel’s Indian lands and from
accepting any funds from persons wagering over the
Internet.8
The State advanced two broad arguments—
which squarely encompass IGRA’s obstacles—in
successfully obtaining a TRO.
First, the State argued Santa Ysabel’s actions
violated its compact and the Unlawful Internet Gambling Enforcement Act (“UIGEA”)9 by allowing offreservation patrons to participate. The State argued
the gaming takes place off-reservation because wagering occurs both where the wager is placed and where
it is received, and that the UIGEA looks to the laws
of the place both where the wager is placed and where
it is received.
Continued on next page
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“

If using the Internet to offer a game
transforms the game from Class II to Class III,
then the game will be subject to state regulation
and a tribe’s Tribal-State Compact.

”

Continued from previous page
Second, the State argued the tribe’s game constitutes a facsimile of the underlying game, elevating the game from Class
II to Class III. The State’s argument is grounded in the NIGC’s
view that if “a particular aid . . . becomes a necessity, or encompasses all the aspects of a particular game, it ceases to be a technological aid and becomes an electronic facsimile.”10 According
to the State, Santa Ysabel’s game is an electronic facsimile
because the electronic system is a necessity, as the game
would disappear if the electronic system were removed.
At the TRO stage, Santa Ysabel opposed both of the
State’s arguments on the basis that its game constitutes a
“technologic aid,” employing “proxy technology” that allows
off-reservation players to place wagers exclusively on tribal
lands. In support, the tribe cited a 2014 NIGC Advisory Opin-

18 U.S.C. § 1084.
In 2014, the National Indian Gaming Commission reported revenue for the
U.S. Indian gaming market of $28.46 billion, up from $28.03 billion in 2013.
NATIONAL INDIAN GAMING COMMISSION, Gaming Revenues 2010–2014, available at http://www.nigc.gov/Portals/0/NIGC%20Uploads/media/teleconference/2014%20Tribal%20Gaming%20Revenues%20by%20Gaming%20Op
eration%20Revenue%20Range.pdf.
3
25 U.S.C. § 2701(5) (emphasis added).
4
See Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024, 2033 (2014) (noting
the key phrase “on Indian lands” reflects IGRA’s overall scope and is
“repeated some two dozen times in the statute”).
5
25 U.S.C. § 2703(4).
6
Id. § 2710(a)(2).
7
Id. § 2710(d)(1)(C).
8
The United States’ lawsuit was filed on December 3, 2014, and was consoli1
2
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ion, which found that, from a legal perspective, the proxy is the
player.11 Santa Ysabel also argued the game is not a facsimile
because the technologic aid employed by the tribe increases
participation among players, rather than facilitating individual
play against the “house.”12
In granting the TRO, the court found the game constitutes
an electronic facsimile, and distinguished the NIGC Advisory
Opinion relied on by Santa Ysabel.13 The court further found
the UIGEA looks to the law both whether the bet is made and
where the wager is received, and that the tribe’s game violates
state law by accepting bets initiated off-reservation.14
The Santa Ysabel litigation reflects some tension in the
sources construing IGRA’s requirements for “electronic, computer, or other technologic aids” between the aid incorporating
all of the characteristics of the game into an electronic format
and the aid increasing participation among players. The Internet arguably fits Congress’s description of a technologic aid as
something aimed at enabling broader participation. At the same
time, Santa Ysabel’s online bingo game incorporates all the
characteristics of the game into an electronic format, which the
NIGC and some courts have interpreted as the benchmark for
identifying a facsimile under IGRA.15 This tension may prove
dispositive in Santa Ysabel’s pursuit to operate an online bingo
website. Regardless of the game’s classification, however, the
State will likely be entitled to a permanent injunction if the
court finds the bet is initiated where the player is located,
notwithstanding the tribe’s proxy technology.16

THE IOWA TRIBE LITIGATION

On September 23, 2015, the Iowa Tribe notified the State of
Oklahoma of its intent to operate an Internet gaming website
from its tribal lands, in accordance with its compact.17 The State
responded by acknowledging the tribe’s position appears
consistent with a settlement agreement entered into between
the State of Oklahoma and the Cheyenne and Arapaho Tribes,
which recognized their right to operate Internet gaming on a
limited scale.18 Nevertheless, the State elected to refer the mat-

dated with the State’s case on August 31, 2015. The federal lawsuit seeks a
permanent injunction under the Unlawful Internet Gaming Enforcement Act.
9
The UIGEA is a federal statute that makes it unlawful for a person engaged
in the business of betting or wagering to knowingly accept a financial instrument or the proceeds thereof from a person engaged in “unlawful Internet
gambling,” which is defined to mean “to place, receive, or otherwise knowingly transmit a bet or wager by any means which involves the use, at least in
part, of the Internet where such bet or wager is unlawful under any applicable Federal or State law in the State or Tribal lands in which the bet or wager
is initiated, received, or otherwise made.” 31 U.S.C. §§ 5363, 5362(10)(A).
10
Mem. from Penny Coleman, General Counsel, NIGC, to George Skibine,
Chairman, NIGC, re: Classification of card games played with technological aids,
8 (Dec. 17, 2009).
11
NATIONAL INDIAN GAMING COMMISSION ADVISORY OPINION, Bingo Nation, at
5 (June 27, 2014), available at http://www.nigc.gov/LinkClick.aspx?filet-

ter to arbitration to determine whether the
proposed gaming is permissible under
the terms of the compact.19 The
parties agreed upon an arbitrator,20 who issued his award on
November 24, 2015.21
Notably, the State agrees with the
Iowa Tribe that the Internet gaming of
covered games where players are located outside
the United States is not unlawful in Oklahoma if
conducted on a computer server located on tribal land.22 The
narrow question submitted to arbitration was whether the gaming offered to players outside Oklahoma and the United States is
conducted “on Indian lands.”23
In concluding that it is, the arbitrator found that IGRA’s legislative history, despite not mentioning the Internet, evinces an
intent for tribes to “take every opportunity to use and take
advantage of modern technology to promote participation
among players and thereby increase tribal revenues for their people.”24 The arbitrator determined the Internet is simply modern
technology that accomplishes Congress’s intent.25 This finding
has two consequences. First, it means the Internet does not affect
the game’s status as Class II or Class III. Second, it means that if
the server controlling the gaming is located on Indian lands, then
that is where the gaming occurs.26
On December 23, 2015, the Iowa Tribe filed an action in the
District Court for the Western District of Oklahoma seeking
certification and enforcement of the arbitration award.27 The
State then filed an answer generally admitting the facts alleged
by the Iowa Tribe, but denying the tribe’s legal conclusions.28
On February 25, 2016, the Iowa Tribe filed a motion for
summary judgment based upon the compact’s dispute resolution provisions, which makes arbitration a proper forum for the
resolution of disputes arising under the compact, and citing
case law indicating the tribe is entitled to certification of an
arbitration award.29

icket=g3tqw7N3jHo%3D&tabid=789 (“When the proxy plays the bingo card for
the player in Bingo Nation, the act of playing the card is deemed to be the act of
the player. The legal effect is that the proxy is the player.”).
12
See 25 C.F.R. § 502.7(b).
13
Order Granting Motion for Temporary Restraining Order and Order to Show
Cause, Dkt. # 11, at 10–12, California v. Iipay Nation of Santa Ysabel,
No. 14-cv-2724-AJB-NLS (Dec. 12, 2014).
14
Id. at 13.
15
For a more detailed discussion, see Heidi McNeil Staudenmaier & Anthony J.
Carucci, The Santa Ysabel Tribe’s Bet on Internet Bingo May Determine the Future of
Class II Internet Gaming, 19 GAMING L. REV. & ECON. 139 (2015).
16
Trial is currently set for July 26, 2016.
17
Dkt. #1-2, Iowa Tribe of Oklahoma v. State of Oklahoma, No. 15-cv-01379-R
(Dec. 23, 2015).
18
Id., Dkt. #1-3.

“

The fact that IGRA
only governs gaming
“on Indian lands” is a
crucial consideration for
whether tribes can offer Internet
gaming. If any gaming is found to
occur off-reservation, then it will be
subject to state regulation.

”

CONCLUSION

The contrasting approaches taken by Santa Ysabel and the Iowa
Tribe reveal certain insights into the process of attempting to
offer Internet gaming under IGRA. The Santa Ysabel litigation
is reflective of the reality that states will invariably challenge a
tribe that attempts to blindly enter the Internet gaming market
without any dialogue or cooperation with state regulators. Indeed, even the State of Oklahoma referred their “dispute” with
the Iowa Tribe to arbitration, even though the dispute is more
apparent than it is real. Tribes should be wary of appearing
uncooperative, and although sometimes litigation will be unavoidable, communication with the State at the outset will narrow the
contested issues and may in some cases lead to resolution. ❆
Heidi McNeil Staudenmaier is the partner coordinator of the Native
American Affairs and Gaming Law Practice Group for Snell &
Wilmer L.L.P., where she is based in the firm’s Phoenix, Arizona
office. She is Past President of the International Masters of
Gaming Law. She can be reached at hstaudenmaier@swlaw.com
or 602.382.6366.
Anthony J. Carucci is an attorney in the Orange County, California
office of Snell & Wilmer L.L.P. He can be reached at
acarucci@swlaw.com or 714.427.7513.

Id.
Id., Dkt. #1-4.
21
Id., Dkt. #1-1.
22
Id. at 13–14.
23
Id. at 13.
24
Id. at 15.
25
Id.
26
Id. at 19, 28.
27
Complaint, Dkt. #1-1, Iowa Tribe of Oklahoma v. State of Oklahoma,
No. 15-cv-01379-R (Dec. 23, 2015).
28
Answer, Dkt. #6, Iowa Tribe of Oklahoma v. State of Oklahoma,
No. 15-cv-01379-R (Dec. 23, 2015).
29
See generally Motion for Summary Judgment, Dkt. #8, at 7, Iowa Tribe of
Oklahoma v. State of Oklahoma, No. 15-cv-01379-R (Feb. 25, 2015).
19
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Classifying Server-Based Electronic
Bingo Gaming Systems Under the
Indian Gaming Regulatory Act
Who Gets to Decide Game Classification?
BY KEVIN QUIGLEY AND TOM FOLEY

G

aming vendors are offering new and innovative serverbased electronic bingo gaming systems to tribal
customers conducting gaming in the United States pursuant to the Indian Gaming Regulatory Act (“IGRA”),
25 U.S.C. §§ 2701, et seq., P.L. 100-497, 102 Stat. 2467 (Oct. 17, 1988).
And they often face a perplexing question: which regulatory agency
is the proper authority under IGRA to make the game classification
determining if their gaming systems are to be deemed a “Class II
gaming system?”
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For many years there has been tension over the answer to this
question between tribal gaming regulators (the primary regulators
of Class II gaming conducted by tribes pursuant to IGRA) and
the National Indian Gaming Commission (“NIGC”) (the
federal regulatory agency assigned with monitoring and
oversight responsibility for Indian gaming operations in
the United States). In light of the regulatory structure
crafted into IGRA and the implementing regulations
adopted by the NIGC, as well as the historical
sovereign rights of tribes under the U.S. constitutional framework, we think the answer is now
clear – game classification determinations for
server-based electronic bingo gaming systems are
to be made solely by the tribal gaming regulatory
authority, not the NIGC.
The issue of which regulatory agency is
responsible for making classification determinations
for server-based electronic bingo gaming systems
was first hotly debated in Indian country starting in
2002 when the NIGC revised its original regulations
in connection with the definitions associated with what
constitutes Class II gaming and Class III gaming under
IGRA. These revisions were designed to conform the Commission’s original 1990s-era regulations to subsequent court
decisions that interpreted which “electronic” gaming devices may
properly be classified as Class II games. Many commentators and
Indian gaming law practitioners believe these amendments helped
clarify what constitutes permissible Class II gaming, and have had
the practical effect of expanding the field of Class II gaming.
This debate intensified a few years later when the NIGC
attempted to adopt “bright line” classification-related regulations
that would have assigned game classifications for electronic gaming
devices (including server-based electronic bingo gaming systems) to
the sole discretion of the NIGC. A firestorm rose in Indian country
over this regulatory overreach and eventually the NIGC was forced
to retreat. Instead, a Tribal Gaming Working Group, consisting of
Indian gaming regulators and industry leaders, worked with the
NIGC to bring forth new regulations that would be consistent with
IGRA’s regulatory structure and the tribes’ historical sovereign

“

A firestorm rose in Indian country over this regulatory
overreach and eventually the NIGC was forced to retreat.
Instead, a Tribal Gaming Working Group, consisting of Indian
gaming regulators and industry leaders, worked with the
NIGC to bring forth new regulations that would be consistent
with IGRA’s regulatory structure and the tribes’ historical
sovereign rights to govern their gaming activities
on their lands.

”

rights to govern their gaming activities on their lands. The end
result was the adoption in November 2008 of NIGC regulations
published at 25 CFR Part 547 - Minimum Technical Standards for
Class II Gaming Systems and Equipment and 25 CFR Part 543 Minimum Internal Control Standards for Class II Gaming.
The Part 543 and Part 547 regulations were developed through
a sometimes contentious process between the NIGC and the Tribal
Gaming Working Group spanning several years and countless
hours working out the language that was finally adopted. It was a
triumph of tribal interests collaborating with the NIGC to create
an outcome that benefited Class II gaming overall and reinforced
tribal sovereignty at its core. Both Parts 543 and 547 recognize the
primary and exclusive role that the Tribal Gaming Regulatory
Agencies (“TGRAs”) play in the regulation of Class II games. It is
a foundational principle of IGRA that Tribal governments are the
primary regulators of gaming conducted on their Indian lands. This
is especially true with Class II gaming because Tribal-State compacts cannot apply to the rules and play of the games.
Whenever a TGRA approves and licenses a server-based electronic bingo gaming system and allows it to be placed on a gaming
floor for play, it affirmatively makes a classification decision as the
primary regulator. These determinations are done on a daily basis
by TGRAs all over Indian country. To this end, key provisions of
Parts 543 and 547 rightly delegate to the TGRA the legal responsibility and authority to make a classification determination as to
whether a server-based electronic bingo gaming system is properly
classified as Class II gaming. These provisions include Part 543.8(g)
which requires the TGRA [not the NIGC] to establish procedures
to safeguard integrity of technologic aids to the play of bingo during installations and operations, including procedures that require:
(1) the TGRA [not the NIGC] to approve “all technologic aids before they are offered for play; and (2) the TGRA [not the NIGC] to
determine that all Class II gaming systems comply with Part 547
standards.
Other regulation provisions highlight the TGRA’s primacy in
approving a server-based electronic bingo gaming system and
determining if it is properly classified as Class II gaming. Part
547.4(a) requires that to ensure fairness as to game play on a Class
II gaming system, a testing lab must calculate math expectations
and submit a “report to the TGRA” – [not to the NIGC]. Part
547.4(b) requires that all components used with a Class II gaming
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system must be identical to the prototype reviewed by testing lab
“and approved for use by the TGRA” [not the NIGC] pursuant to Part
547.5. And Part 547.5(c) requires that the TGRA [not the NIGC]
“may not permit the use of any Class II gaming system, unless
following receipt of the testing lab’s report, “the TGRA [not the
NIGC] makes a finding that the Class II gaming system” conforms to
the standards established by Part 547, applicable provisions of Part
543 and those standards further established by the TGRA [not the
NIGC]. There are other provisions of the regulations that continue to make it clear that the TGRA [not the NIGC] is to make
final determinations.
Accordingly, any informal NIGC practices (e.g., advisory
opinions) that were being followed as to reviewing electronic-linked
bingo game systems prior to November 10, 2008, the date on which
Parts 543 and Part 547 (a) were first effective for bingo and other
games similar to bingo – or, at the latest – (b) September 21, 2012
when amended and fully implemented for all Class II gaming, are
now simply irrelevant and superseded by Parts 543 and 547. In our
view, any attempt by the NIGC or others to use the old informal
NIGC practices to circumvent or undermine a TGRA classification
decision made under these formal and binding regulations as part
of the approval of any server-based electronic bingo gaming system
would itself be a violation of the NIGC regulations and IGRA.
TGRAs routinely make classification determinations for Class
II bingo gaming systems via final agency action as part of their
licensing of Class II vendors to their respective gaming operations,
and there is no record of the NIGC ever not endorsing those TGRA
decisions. In fact, with only one exception, neither the NIGC Chairman
nor the full Commission has ever made any determination via final
agency action as to the classification of a particular Class II gaming
system. (That exception was rendered in 2008 and rejected the Metlakatla Indian Community Class II gaming ordinance permitting generally one-touch bingo systems. Significantly, the NIGC no longer
supports that analysis, as indicated by its one-touch bingo pronouncement officially published in the Federal Register in June 2013.)
The NIGC has never actually “rendered” any published classification determinations over the last fifteen years. Rather, the Commission involvement with classification issues has been limited to
the NIGC’s Office of General Counsel writing a handful of “private
letter advisories” (between mostly 2003-2009) related to some early
Continued on next page
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Continued from previous page
first-generation electronic linked bingo game systems, which are not
published in the Federal Register. Instead, they are merely posted on
the NIGC website as “guidance.”
The foregoing demonstrates that the NIGC has, by final agency
action, acknowledged that TGRAs are the proper regulatory agencies under IGRA empowered to make the final decision for approval
of innovative server-based electronic bingo gaming systems so long
as it is determined by a TGRA that such systems meet all of the
required criteria as noted above in Parts 543 and 547 and tribal laws
and regulations. If the NIGC ever did try to give itself the discre-

it recognized that Class II gaming on Indian lands would continue
to be within the jurisdiction of tribes subject to certain provisions
of IGRA (primarily NIGC-approved tribal gaming ordinance and
management contracts). The NIGC should respect the primacy of
TGR as contemplated by IGRA in connection with regulating Class
II gaming, and support TGRA determinations and the regulatory
work that TGRAs exercise daily.
The combination of the NIGC and the expansive network of
tribal regulators is what Congress envisioned when it affirmed in
IGRA that tribes are to be the primary regulators of Indian gaming.
At the same time, Congress did delegate to the NIGC a broader
policy mandate and a limited power to monitor the
Indian law canons of construction apply to IGRA, meaning conduct of Class II gaming. The current state of
affairs in Indian Gaming with the adoption of Parts
that the act must be construed in favor of tribal interests.
543 and 547 is an example of a federal-tribal collabIn this context, strict construction of the IGRA bolsters the
oration functioning successfully.
view of giving the highest deference to TGRA decisions.
Many may have missed the full impact of the
adoption of Parts 543 and 547. We hope that as
tionary right to “review” TGRA determinations and actions ex- Class II gaming in the United States continues to grow and prosper,
pressly made pursuant to NIGC regulations and an NIGC-approved the important implications arising from these regulations (i.e.
tribal gaming ordinance, a dangerous precedent would be set – one strengthening tribal sovereignty and confirming the primacy of
that would violate federal law. It should be noted that NIGC regu- tribal regulation under IGRA over Class II gaming conducted on
lations are federal law. The NIGC could then overrule a TGRA’s Indian lands, subject only to the tribes’ NIGC-approved gaming
determination and action at any time – potentially subject to political ordinances) will become better known and appreciated throughout
Indian country and by gaming vendors developing the next genermotivation – effectively shutting down Class II gaming.
It is clear that the NIGC cannot use any justification to overrule ation of server-based electronic bingo gaming systems.1 ❆
the classification decisions of a TGRA. Furthermore, the adoption
of Parts 543 and 547 creates a deference defense for TGRA
decisions made following those and all NIGC regulations. This is Frequent speakers and writers on Indian gaming business matters, both Kevin Quigley and
the precise deference that should be given to any final agency action Tom Foley are elected members of the International Masters of Gaming Law, and have
also been recognized as “Gaming’s Legal Eagles” in Casino Enterprise Management’s
interpreting an enabling statute.
Guide to the World’s Pre-eminent Gaming Attorneys, and been selected for The Best
Indian law canons of construction apply to IGRA, meaning Lawyers in America in the areas of Gaming Law and Native American Law for years.
that the act must be construed in favor of tribal interests. In this Their practice is concentrated on Indian gaming law matters involving the development,
context, strict construction of the IGRA bolsters the view of giving management and regulation of Indian gaming operations conducted in the United States
under the authority of IGRA, and applicable state and tribal law. With extensive experithe highest deference to TGRA decisions. The IGRA vests the ence with IGRA related regulations and case law decisions, they advise a wide variety of
NIGC with certain defined limited authority, including to (1) “review gaming equipment vendors and others regarding IGRA related issues.
and approve tribal gaming ordinances” (25 U.S.C. §2710) but not
Mr. Quigley is the chair of the national Gaming Law and Indian Country &
classification determinations, (2) “monitor” the conduct of Class II Regulatory Affairs practice teams at the Gray Plant Mooty law firm, Minneapolis MN
gaming (25 U.S.C. §2706(b)). Direct regulation of bingo games and office. His practice is focused on providing Indian gaming business counsel services nationsystems is administered by the TGRAs, with the NIGC monitoring wide to casino management/development companies, gaming equipment vendors, financial
institutions as wells as tribal governments and their tribal agencies with matters related to
the conduct of Class II gaming. The development of the federal, state and tribal regulatory compliance, financing, taxation, jurisdiction, Indian
IGRA itself supports this reading, as much of the focus of the Act lands and i-gaming issues. Mr. Quigley also assists tribes and states in the negotiation of
was on regulating the money from Indian gaming – how it is spent, tribal-state compacts, acts as legal counsel to tribal gaming commissions, and advises utility
companies with tribal jurisdiction issues. Besides his Indian country work, Mr. Quigley also
how contracts are awarded, and licensing of officials – leaving the assists gaming industry clients in connection with Minnesota state licensing and regulatory
compliance matters.
day-to-day regulation and determinations to the TGRAs.
This regulatory arrangement reflects sound public policy as it
Mr. Foley is Senior Counsel for the national Gaming Law and Indian Country &
relates to the regulation and oversight of a large and complex Regulatory Affairs practice teams at the Gray Plant Mooty law firm, Washington D.C.
industry like Indian gaming. The competency and integrity of tribal office. His practice concentrates on Administrative Law, Indian Law, and Gambling Law,
regulators is above question, as evidenced by the NIGC’s oft-stated representing tribes and gaming industry companies in connection with State and Federal
regulatory and administrative issues. Mr. Foley has significant experience in administrative
praise of the “excellent job they do.” The NIGC should neither and public policy matters. After twenty-one years in law enforcement, Foley was appointed
unilaterally nor randomly second-guess the judgment and determi- to the National Indian Gaming Commission (1995-1998) for a three-year term as
nations of TGRAs. The NIGC should confine itself to the specific Commissioner, Vice-Chairman, and Acting Chairman.
role granted to it in the IGRA. It is important for all parties 1The authors would like to acknowledge the assistance of Joe Valandra, CEO of Great
to remember that IGRA did not “grant” anything to tribes; rather, Luck, LLC, with the development of this article.
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A crowd gathers at the
U.S. Supreme Court
after its ruling legalizing
same-sex marriage in all
fifty states was delivered
on June 26, 2015.

SAME-SEX MARRIAGE IN INDIAN COUNTRY
AFTER WINDSOR & OBERGEFELL
By Mike McBride III

T

he controversy over gay, lesbian, bisexual and transgender rights continues to reverberate among state
legislatures, state and federal courts. Recently, North
Carolina enacted a law that eliminated local protections
for gay and transgender people and restricted which bathrooms
transgender people can use. The Georgia legislature passed a
“religious freedom” bill that LGBT advocates say would have
sanctioned discrimination against members of that community
in the name of religious liberty. Under an intense backlash and
commercial pressure from major companies like Disney, Dow
Chemical, Coke, Intel, Paypal and Yelp, Georgia’s Governor
McCrory vowed to veto the bill. But what about Indian country?
The United States has 568 federally-recognized Indian tribal
governments and Alaska native groups, and tribal casinos within
the United States number in the hundreds. Indian gaming
amounts to a $29 billion industry almost equal to all non-Indian
gaming in the U.S. and this fact alone should make any major issue
in Indian Country of interest to the gaming community.
30
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While Indian tribes are mentioned in the U.S. Constitution
only three times, the Supreme Court recognizes them as “domestic-dependent nations” that exercise their own sovereignty and
self-determined rule. The recent gay marriage decisions raise
questions about LGBT equality in Indian country and, in fact,
same sex marriage has caused tribal divisions across the country.
On June 26, 2015, a divided United States Supreme Court
issued a landmark opinion on same-sex marriage. In Obergefell v.
Hodgesi, the Court found that marriage is a fundamental right, and
therefore, prohibiting same-sex couples from marriage violates
the Fourteenth Amendment due process and equal protection
rights of the U.S. Constitution. Under the holding, married samesex couples now enjoy the same legal rights and benefits as
married heterosexual couples and will be recognized on official
documents.
The Obergefell decision came two short years after United
States v. Windsorii, where the Court held Section 3 of the federal
Defense Of Marriage Act (“DOMA”) unconstitutional. Congress

“

The United States has 568 federally-recognized Indian tribal
governments and Alaska native groups, and tribal casinos within the
United States number in the hundreds. Indian gaming amounts to a
$29 billion industry almost equal to all non-Indian gaming in the
U.S. and this fact alone should make any major issue in Indian Country
of interest to the gaming community.
enacted the federal DOMA in 1996,iii and Section 3
of that law established that individuals in same-sex
marriages were ineligible for benefits from federal
programs such as the Social Security pension system
and some tax allowances if their partners died. In
Windsor, the Supreme Court struck down Section 3
of the federal DOMA.iv
Neither Windsor nor Obergefell extend to sovereign
Indian tribes. The Indian Commerce clause of the
Constitution grants Congress, not the President or
the Supreme Court, control over Indian Country.
Unless Congress enacts legislation explicitly imposing equal marriage rights on Indian Nations, tribes
are left to create and enforce their own laws governing marriage. Congressional action is unlikely.v
So, why should Indian Country care about Windsor
and Obergefell? Indian Country is deeply divided
over same-sex marriage. At least 12 federally recognized Indian tribes, including onevi in Oklahoma,
are currently known to allow same-sex marriage.
On the flip side, at least 10 tribes have enacted
DOMAs, threevii of which are located in Oklahoma.
Many of the remaining tribes have marriage laws
with sex-specific language that may or may not have
been intended to bar same-sex marriage. To date,
tribal members have not challenged the issue as fervently as non-tribal citizens, but this may change in
light of the U.S. Supreme Court’s recent opinions on
same-sex marriage.
For those tribes that have enacted DOMAs, tribal
members may challenge the constitutionality of the
DOMA under their tribes’ constitutions. Although
the tribal courts are not bound to follow the Windsor

”

Mike McBride III

decision, the Supreme Court cases will undoubtedly
be seen as strong persuasive authority among tribal
court judges considering or evaluating existing tribal
marriage laws. For those tribes without DOMAs,
tribal members may challenge a same-sex marriage
ban under the Indian Civil Rights Act (“ICRA”), 25
U.S.C. § 1302(a)(8), Equal Protection clause or a similar provision in the tribe’s constitution. The 14th
Amendment and the ICRA Equal Protection clause
are not coequals. However, since the U.S. Supreme
Court found that the federal Equal Protection clause
prohibits marriage discrimination, similar arguments
can be made that ICRA Equal Protection likely does
too. And, like Windsor, the tribal courts may find
Obergefell to be strong persuasive authority if tasked
to rule on same-sex marriage under tribal law. ❆

Mike McBride chairs Crowe & Dunlevy’s Indian Law
& Gaming Practice Group. He is Vice President of the
International Masters of Gaming Law, serves the Seminole
Nation of Oklahoma as Attorney General and serves a
number of other tribal nations as general counsel or special
litigation counsel. He served as a part-time tribal supreme
court justice and judge for 17 years. He has represented more
than 20 tribal governments or their entities and has authored
more than 50 articles. He regularly speaks at conferences and
symposia throughout the country and internationally. Phone:
(918) 592-9824. email: mike.mcbride@crowedunlevy.com
McBride thanks Courtney Jordan, Esq. Assistant Attorney
General to the Cherokee Nation for her help on this topic.
Ms. Jordan practiced at Crowe & Dunlevy before returning
home to the Cherokee Nation.

135 S.Ct. 2584, 2604-2605 (2015).
133 S.Ct. 2765, 2695-2696 (2013).
iii
28 U.S.C. § 1738C (allowing states and Indian tribes to refuse to recognize same-sex marriages performed under the laws
of other states); 1 U.S.C. § 7 (providing a federal definition of marriage as between a man and a woman), invalidated by
Windsor, 133 S. Ct. at 2696.
iv
Windsor, 133 S. Ct. at 2696.
v
In United States v. Quiver, the Supreme Court noted a well-established Congressional policy to “permit the personal and domestic
relations of the Indians with each other to be regulated ... according to their tribal customs and laws.” 241 U.S. 602, 604 (1916).
vi
The Cheyenne & Arapaho Tribes.
vii
Cherokee Nation; Chickasaw Nation; and Muscogee (Creek) Nation.
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