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Joerg Hofmann, j.hofmann@melchers-law.com

O

President Joerg Hofmann

ne of the main purposes of the IMGL
is to be an educational organization.
Therefore, the exchange and transfer
of know-how and knowledge are at
the very heart of the endeavours of
the IMGL. Tried and tested tools which enable such an
exchange of knowledge are, among others, our
conferences and our publications.
The IMGL regularly publishes four major
publications: the European Gaming Lawyer, the
American Gaming Lawyer (formally: Casino Lawyer),
the Canadian Gaming Lawyer and the La Ley Del Juego
which is published in the Spanish language and focuses
on all Spanish-speaking jurisdictions in Europe, Central
and South America. Reasonably soon, the Asian Gaming
Lawyer, will be joining the Gaming Lawyer family as our
fifth periodical in the series. The Asian Gaming Lawyer
will be published in cooperation with Asia Gambling
Brief and I am looking forward to this collaboration
and on sharing information on current developments
and legal challenges of the gaming industry in Asia
and the Pacific region. I like to avail this opportunity
to emphasize the excellent cooperation with our other
publishers at iGaming Business (European Gaming
Lawyer) and, with regard to the Canadian Gaming
Lawyer, Canadian Gaming Business Magazine
(MediaEdge).
Our publications have become more and more
important and are a valuable source of information
on up-to-date legal and industry developments for
professionals in the gambling industry all over the
world.
We pride ourselves on ensuring a high level of quality
in our articles and on having so many leading experts
of the industry contributing to our publications. The
IMGL publications are further characterized by their
high topicality and the fact that not only domestic
but also international developments are covered.
The European Gaming Lawyer which principally
focuses on European markets demonstrates this very

clearly. In order to provide an in depth insight into
the various gaming regulation regimes in Europe and
updates on developments, leading experts frequently
contribute articles which are either country-specific
or draw a comparison between different European
jurisdictions. At the same time, the European Gaming
Lawyer regularly includes articles on issues which are
not specific to one jurisdiction or Europe in general
but of universal and global importance. At all times,
the contributions are of a high standard and have the
potential to stimulate debate and discussion on key
issues of the gaming industry.
Further, the high academic level of gaming legal
expertise is also demonstrated by the fact that
IMGL members frequently contribute to the UNLV
Gaming Law Journal and to Gaming Law Review and
Economics.
For all our publications, I invite our members to
contribute legal content to the magazines and to use
them as a platform to demonstrate their expertise
and enable others to benefit and learn from it. Since
the IMGL is a non-profit organization I also call on
all members to continue the ongoing support for our
publications and to frequently place ads in the issues
of the Gaming Lawyer series. The IMGL Gaming
Lawyer publications are read by a total of more than
35,000 print subscribers worldwide and thousands
of additional viewers on the IMGL website. Further
they are distributed at major trade shows, events
and international gaming conferences. The Gaming
Lawyer therefore acts as a strong selling point for
the IMGL. Due to the good reputation of the IMGL
publications, advertising in one of the Gaming Lawyer
publications also provides a unique opportunity for
you to reach multiple industry players. At the same
time your adverts and contributions foster the IMGL in
demonstrating the expertise of our organization and its
members and friends.
I hope you enjoy this issue of the European Gaming
Lawyer and look forward to seeing you soon.
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Editor’s Message

W

elcome to the Spring 2015
Edition of European Gaming
Lawyer.
This magazine is now in
its sixth year and, as one of
a stable of IMGL publications, the aim is that it
should provide a valuable source of expert insight
into topical legal and regulatory issues facing
the gambling industry. In this endeavour I am
very fortunate to have the support of IMGL’s
membership, and the breadth and quality of the
material I receive continues to make my job as
editor very easy indeed.
I am delighted that Jason Lane, Chief Executive
of the Jersey Gambling Commission, has provided
our feature article outlining the key elements of
Jersey’s new regulatory regime. Jason is a longstanding member and active supporter of IMGL
and I am personally delighted to see that, after
a few years of consolidation pending regulatory
change in the key UK market, Jersey’s new regime
has successfully launched.
In addition, we are pleased to bring you a
number of updates from IMGL members in
key markets around Europe (including Spain,
the Netherlands, the Republic of Ireland and

]

Germany), as well as excellent contributions
on developing issues of general interest to the
industry, including the use of cryptocurrencies
in gambling and the vexed topic of payment
blocking. Our friends at Lewis & Roca have
penned a very interesting article highlighting
alternative strategies for entry into the US
regulated market and I am also delighted that we
are able to include a thought-provoking article
from Katja Männer of Playscan, on the use of
data for a proactive and tailored approach to the
protection of vulnerable gamblers.
Last but by no means least, I am very
pleased personally to commend to you IMGL
member Dr Simon Planzer’s magnificent work
“Empirical Views on European Gambling Law
and Addiction”. As Santiago Asensi’s review of
the book will tell you, this is a brilliantly written
review and critique of EU gambling law, which
is informative, innovative and practical. Santi’s
review is published in this edition, and I too
would encourage practitioners to read this
excellent book.
I hope you enjoy this edition of European
Gaming Lawyer. My thanks, as ever, to our
publishers.

Best wishes
Nick Nocton
njn@jgrlaw.co.uk
Editor
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Jersey: the new jurisdiction
By Dr J Lane, Chief Executive, Jersey Gambling Commission

Dr Jason Lane

Introduction
When I was last lucky enough to be asked to write an
article for the European Gaming Lawyer it was March
2011 and I was cautiously optimistic that Jersey had
turned a corner, having finally gotten the Remote
Gambling (Disaster Recovery) (Jersey) Regulations
2008 amended to encompass a full remote licensing
regime. A lot has happened in the industry and in the
field of gambling regulation since then, but what didn’t
happen was Jersey becoming recognised as a remote
gambling hub. Why was that? Purely and simply, as the
Economic Development Minister in Jersey was putting
the final polish on his application to join the UK White
List (based on the newly amended Regulation), the
Minister for Culture Media and Sport was sharpening
his axe to dispense with the White List altogether.
That decision led to frustration and countless journeys
backwards and forwards to London, but it didn’t lead
to anything concrete and it certainly meant that when
companies considered where to place their operations
and obtain licences, Jersey was not going to be on their
list. That has now changed.
I’ve been quoted a number of times as saying that
outside of Birmingham (home of the UK Gambling
Commission), I’m probably one of the very few
gambling regulators happy to see the introduction
of point of consumption licensing and the end of
the discriminatory system the frozen White List had
become. A new level playing field means that Jersey
is now able to compete on the core advantages it can
offer to business internationally, rather than face the
frustration of being kept in the shadow of one of
Europe’s most mature and diverse gambling markets.
The end of the White List and the realisation that
gambling companies can no longer avoid UK tax
and duty from a select few jurisdictions means that
many are taking the opportunity to reconsider their
European and international structures. Jersey has
finally become a place well worth considering.
For those unfamiliar with Jersey, the Island is
located in the Bay of St Malo to the northwest of

10 | European Gaming Lawyer | Spring Issue | 2015

France and is the largest of the Channel Islands.
Jersey has given its allegiance to the Crown of England
since 1204 and in return has received successive Royal
Charters confirming local customs and civil liberties.
Of particular importance to the Island has been the
confirmation of its own judicial system and freedom
from process of English courts and other important
privileges, including fiscal autonomy. To that end,
Jersey is not part of the UK or subject (without
consent) to UK laws so that in matters of domestic
competence, such as gambling regulation, the UK does
not represent Jersey.
Gambling (Jersey) Law 2012
While the timing may not have been right back in
2011, overhaul of the Island’s gambling legislation
continued unabated. In 2012 the States (the Island’s
Parliament) repealed the former 1964 Law and
passed a new piece of legislation1 based on modern
regulatory principles and introduced for the first time
a clear set of criteria for licensing and regulation based
on the concept of supply of gambling services by way
of business, instead of the silo mentality of the past
that tried to take each different segment of the market
and apply different types of rules to each. The dozen
or so old Regulations were also repealed and replaced
with three: one specifically for the State-owned
Channel Islands Lottery (that remains exempt from
regulation by the JGC); one to govern gambling by
the third sector on a non-commercial basis and one2
to govern the commercial supply of gambling services
to operators, i.e. B2B provision. These latter services
needed a Regulation because the Law covers licensing
based on the supply of services to a customer.
Without getting into too much of the detail, the
Regulation allows for a permit-regime which is more
1 http://www.jgc.je/assets/uploads/Legislation/Gambling%20
%28Jersey%29%20Law%202012%20%28Revised%29.pdf
2 2http://www.jgc.je/assets/uploads/Legislation/Gambling%20
%28Ancillary%20Services%20and%20Miscellaneous%20
Provisions%29%20%28Jersey%29%20Regulations%202012.pdf

flexible than the licensing regime for an
operator detailed in the Law. This is because
the level of risk in terms of consumer
protection is considered to be lower for a
B2B supplier of gambling services, but even
so, whether governed by a licensing or a
permit regime, all entities regulated by the
Commission must follow the key guiding
principles of keeping gambling crime free,
fair, transparent and responsible. The
application of these key requirements in
respect of e-gaming thus extend to include
duties of suspicious activity reporting,
software testing, age verification, self
exclusion, technical standards and social
responsibility requirements.
Individual policies to govern licensing
and regulation of commercial gambling are
produced under Article 9 of the Law and
the Commission determined in producing
a policy for remote gambling that it should
cover all types under a single licence. To
that end, operators do not need separate
permissions to cover different product
types as they did previously, but can offer all
services approved by the Commission under
a single licence. As part of the process for
approving the new policy, a schedule of fees
had to be produced and the Commission
agreed that the previous set of fees published
under the old (repealed) Regulation was no
longer adequate. Simply put they were too
high and it was not clear how they could be
justified as representing value for money.
Under the old Law, fees had been set by the
States and needed to be debated in order
to be amended. The new Law, in contrast,
empowers the Commission to publish fees
after consulting with relevant stakeholders.
Bearing in mind that the Commission
is not a tax raising body nor designed to
deliberately accrue large profits, it undertook
a practical exercise to assess what the actual
costs of regulating a remote operator might
be. Based on this exercise, the Commission
published a new schedule as follows:
Probity (Application) Fee of £5000.00 – this
is charged at cost in tranches of £5000 until
all probity and due diligence investigations
have been completed. If the company
structure is particularly complicated or due
diligence requires it, additional funds can be

requested until the Commission executive
are satisfied. It is non-refundable.
• Remote Operator’s Licence – a five-year
licence charged at £15,000 per annum.
• P
 latform Providers Permit – a five-year
permit charged at £10,000 per annum.
With the exception of a £250 charge to
amend a licence there are no other fees
or charges. These fees came into effect in
early 2014 and are reviewable annually,
although the Commission cannot change
them until after it has consulted with
relevant stakeholders. The adoption of the
change in fees was greeted positively by
local businesses and the first application
for a remote operator’s licence was received
shortly thereafter. The policy has been
amended once, to allow for the grant of a
disaster recovery licence for operators based
in a jurisdiction with which the Commission
has a functioning Memorandum of
Understanding (currently Malta, Denmark
and the Isle of Man) and to make provision
for a Mirroring Licence. The former is
strictly limited to data storage and is granted
subject only to a probity fee and acceptance
by the home regulator that it retains
regulatory oversight and responsibility for
the licensee, whilst the latter also allows
data to pass up and down stream and has a
licence fee of £5000.00 per annum.
Applications and Licensing
The absolute minimum requirement for
grant of a remote operators licence hinges
on having a significant connection to
Jersey that we stipulate as having a Jersey
company, taking management and control
decisions in Jersey and having at least one
server that holds game outcome data and
player transaction data. Other servers can
be held overseas, but these data must be
replicated or mirrored to Jersey on a daily
basis. Clearly this is a minimum and the
more held on the Island the higher the level
of confidence. There are the usual technical
standards as per all reputable jurisdictions,
but these have been set at a high level for two
reasons – first because as a new jurisdiction
Jersey did not want to add unnecessarily
to already high industry compliance costs,

but also because it allows us to tailor
requirements specifically to the business
model of the operator.
The ability to tailor the licence to the
operator rather than the other way around
is one of the particular strengths of the
new regime and even if companies require
changes not governed by the existing
policy this can be amended and approved
by the Commission Board in a matter of
weeks instead of the months or even years
required to progress change through the
legislative process. From that perspective
the JGC licensing regime is sufficiently
future proof that no major legislative
changes are envisaged other than perhaps
as a consequence of amendments to other
legislation3. The only change that will be
forthcoming (albeit the timetabling has yet
to be agreed) is the transfer of anti-money
laundering supervisory responsibility for the
business of operating a casino4. Supervisory
status currently rests with the Jersey
Financial Services Commission (JFSC), but
will be transferred to the Jersey Gambling
Commission in due course after amendment
of the Money Laundering (Jersey) Order
2008.
The application process is reasonably
straightforward. Although all relevant
information can be found on the
Commission website (www.jgc.je) we
encourage potential applicants to get in
touch with us to discuss their requirements
and the suitability of Jersey as a location
for their business model. This can be done
either directly or, if preferred, through one
of the many corporate service providers in
the Island, several of which have directors
with Personal Gambling Licences (PGL)
issued by the Commission. The PGL is the
only individual licence the Commission
awards (not to be confused with approvals
which are still needed for key staff as part
of the due diligence process) and while it
signifies that a director has been vetted and
approved by the Commission to undertake
3 For example the Law was amended in common with
all applicable Jersey statute to make reference to civil
partnerships during 2013.
4 For the simple reason that the Jersey Gambling Commission
did not exist when the MLO was passed. There is no
terrestrial casino in Jersey
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control functions in a Jersey based gambling
company, its main reason for being is to
ensure that these directors (all of whom are
also subject to regulation by the JFSC) are
not liable to double jeopardy of regulation.
Hence for general trust business they are
subject to JFSC rules whilst for their work
as directors of gambling firms they are
individually responsible to the JGC.
Once the Commission executives have
discussed the nature of the business and
found it to be generally compatible with the
objectives of the policy, the detailed process
of the application can begin. The process
is, in reality, quite straightforward and
requires disclosure of ultimate beneficiaries
(or those with a shareholding at or greater
than 5%), the source of funds and the
structure and make-up of the business.
The Commission believes that in order to
regulate fairly and proportionately it needs
to understand the mechanics of the business
and this is an important part of the process
as it builds knowledge and trust on both
sides. To that end detail is required of the
applicants internal controls, risk strategy,
player protection and social responsibility
controls amongst others. The nature of
each application is individual and highly
dependent upon the quality and speed of the
submission, but the Commission operates
a three-month benchmark for giving a
licensing recommendation upon receipt of
the fees and all necessary paperwork. In
order to receive a licence, operators need
to host with one of the two data centres
approved by the Commission for that
purpose and comply with other legislation
designed to prevent money laundering and
terrorist financing and generally protect the
Island’s international reputation.
Licences are of course subject to
individual conditions. Articles 15 to 21
of the Law cover both the mandatory
conditions that the Commission must apply
as well as supplementary conditions, which
the Commission can vary according to
each particular case, but the Commission
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can supplement those conditions by also
applying a requirement for adherence to
codes of practice issued under the Gambling
Commission (Jersey) Law 2010.
Post-Licensing Requirements
The Commission requires a minimum of one
face to face meeting a year with senior staff
and will generally require monthly reporting
upon licence grant, possibly moving to
quarterly reporting as the understanding
of the business and levels of confidence
(on both sides) increase. Importance is
necessarily placed on ensuring that the
Commission’s core licensing principles
are maintained and these will be tested
periodically by both random and agreed
inspections. By operating in a clear and
transparent way the Commission believes it
can best protect the reputation of the Island
and, by extension, its licensees.
Supporting Agencies
Although the JGC does not have a specific
marketing or promotional role, that does
not mean that the marketing/promotion
function is not being considered and
pursued with energy. On the contrary,
a specific body, Digital Jersey, has been
established to nurture and promote the
nascent tech and digital sector in the Island;
a government agency called Locate Jersey
travels the world promoting the Island as
a place to do business across all sectors,
including gambling, international financial
services, retail and tourism; and a new
senior ministerial post for innovation is
being established right now, demonstrating
that there is support for the economic
growth agenda at the political level. The
core strengths of the Island that has made
it a world leader in financial services will
also appeal to quality e-gambling brands.
These are good quality regulation and
effective licensing, competitive taxation
and business-friendly, stable and effective
government. Jersey offers an educated and
well skilled workforce with resilient and

scaleable infrastructure. While a range
of circumstances delayed Jersey’s market
arrival, there is still opportunity, not least
in the quality sector that the Island seeks to
attract.
Conclusion
The past four years have proven to be a time
of consolidation followed by redevelopment
for the JGC and for Jersey business. The
new Gambling Law and grant of the first
remote operating licence has shown that the
regulatory framework and fees are now set
at a proportionate and realistic level, whilst
the involvement of private companies and
Digital Jersey to fund and deliver the Jersey
E-Gaming Brand at the ICE show earlier this
month has given the sector its first tangible
evidence that Jersey is a realistic jurisdiction
worthy of consideration in a market no
longer distorted by UK policy. Undoubtedly
the abandonment of the White List has
been the catalyst for change, but there is
no doubt that Jersey has qualities that will
appeal to and benefit international gambling
businesses as they seek to build market
share, reduce costs and maximise efficiency.

DR JASON LANE is Chief Executive,
Jersey Gambling Commission.
After working as Jersey’s Gambling
Controller and Director of
Regulatory Services, Jason became
Chief Executive of the independent
Jersey Gambling Commission on its
inception in 2010.He is currently
chairman of the Gaming Regulators
European Forum (GREF), an active
participant in the IAGR e-gaming
working group and is also an
associate (regulator) member
of the International Masters of
Gaming Law. Dr Lane can be
contacted at: j.lane@jgc.je
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Recent changes to
online gaming legislation in Spain
Adriana Katz and Belén Buisán, Senior Associates at J&A Garrigues, S.L.P

O

n the subject of impactful new
changes to online gaming legislation
in Spain, we believe two crucial
landmarks need to be mentioned: (i)
the rules on new games, namely slots
online and exchange betting; and (ii) the
commencement of a new period for applications for the
grant of general licenses to conduct and operate gaming
activities, which ended on December 9, 2014.
Adriana Katz

Belén Buisán

Rules on slots online and exchange betting
Firstly, because of the great interest they have sparked
in the industry, we must mention the rules on slots
online and exchange betting that were given shape in
Ministerial Order HAP/1370/2014, of July 25, 2014,
approving the basic rules on slots games and Order
HAP/1369/2014, of July 25, 2014 approving the basic
rules on exchange betting, and amending various
ministerial orders approving the basic rules on given
games. As mentioned above, the rules on these new
games sparked much interest in the gaming industry,
with opinions for (from professionals in the online
industry who have long awaited these rules) and
against (generally, operators in the land-based gaming
industry, who consider it will harm the industry and
cause a rise in gambling disorders).
The legal reason behind these ministerial orders
may be found in the requirement for prior rules
before the singular licenses can be granted for each
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type of game (article 11 of Gaming Law 13/2011,
of May 27, 2011) and they are cut from the same
patterns as the gaming rules developed in other
neighboring countries such as the United Kingdom,
Denmark or Italy.
The goals of “opening the market to multiple
operators” and a “dynamic” market feature among
those sought with these rules, alongside providing the
basic rules on these games and, thus, on the ability to
obtain the relevant singular license (in addition to the
general license for “Other Games”, for operators that
do not have one).
The reasons the government has given for the
rules are related to the importance these games have
for consumers and also their relative weight in the
supply of illegal games. The government has even
acknowledged that slots have traditionally been seen
as the games carrying the greatest risk of leading to a
gambling disorder, but has argued that by rounding
them up in a regulated market, and enhancing its
policy for the prevention and treatment of gambling
disorders, it will achieve its goal of player protection.
To put this into practice, the rules introduce a
number of steps related to player protection, intended
to encourage responsible playing.
Preventive actions in relation to slots include
an obligation for the operator to notify the player
of the amount of time and money spent in each
gaming session by displaying a notice on the game

interface, a notice that will appear at the
intervals predetermined by the participant
on specifying the settings for the gaming
session.
The operator must give the player the
chance to pre-set at the start of the game
the amount of time and money set aside for
each session (in addition to the frequency
for notices on the time spent). When that
amount of time or money has been used up,
the session will end automatically.
The length of the game cycle has also
been restricted to 3 seconds and to 25
game cycles in automatic mode, to restrict
mechanical reactions or overly short
creation times for game cycles.
A requirement related to the total
amounts of jackpots is that they can only be
progressive and financed in full out of the
players’ stakes in the game concerned.
In the case of exchange betting, the rules
state that once the event on which exchange
betting wagers are to be made has started,
no wagers higher than the available amount
in the user’s account at the start of the event
can be sent to the operator. The operator’s
obligations include keeping the programs of
occurrences and events for at least 6 years;
giving to users before they make their first
bet an explanatory tutorial on exchange
betting; and informing of the potential gain
or risk of loss at stake for the participant
according to his wager, the participant’s
betting history and the operator’s
commission fee, among others.
Time will tell whether the adopted
measures are sufficient to protect the
vulnerable sectors.
Period for applications for the grant
of general licenses
A second important milestone is the
commencement of a new process for
obtaining general licenses to conduct
gaming activities, which took place on
November 1, 2014, three years after the first
period for applications opened in Spain.
The rules of the new period for
applications to obtain general gaming
licenses are may be found in Ministerial
Order HAP/1995/2014, of October 29, 2014.

The period for filing applications for this
type of licenses ended on December 9, 2014.
According to information made available
by the Directorate-General for Gaming
Control, on the end date of that period:
- a total of 12 new operators had applied
for 20 General Licenses (9 for the “Betting”
type and 11 for the “Other games” type)
and 32 Singular Licenses linked to the those
types.
- there were 7 applications filed for the
new General License (6 for the “Betting”
type and 1 for the “Other games” type) by
authorized operators.
- there were 17 applications filed for
the Singular License for Slots (10 from
authorized operators and 7 from new
operators) and 1 application for a Singular
License for Exchange Betting (by a new
operator).
The Directorate-General for Gaming
Control had six months from the remote
filing of the application with the electronic
registry to publish its decision, unless that
period had been interrupted for any of
the reasons determined in the applicable
legislation.
The procedure for obtaining singular
licenses (for each type of game) was
amended by the Decision of October
10, 2014, by the Directorate General for
Gaming Control, which repealed and
replaced the legislation previously in
force, contained in the earlier Decision of
November 16, 2011. The new rules were
issued, principally, to adapt that decision to
the new changes related to e-government,
and to include among the games for which
a singular license may be needed some
that were not contemplated in the earlier
decision, such as the exchange betting and
slots games mentioned above.
Elsewhere, in relation to the situation
of the online gaming industry in Spain,
the Spanish Digital Gaming Association
recently stated that this industry has started
to pick up, according to the latest report
on the online gaming industry in Spain for
the fourth quarter of 2014, prepared by the
Directorate-General for Gaming Control.
That survey reported a 26% growth in total

revenues, which reached €1,850 million.
This upturn in the industry has probably
been fueled by the rules mentioned above
on online slots and exchange betting, and by
the forthcoming entry of new operators on
the market.
Online casinos (with games such as
blackjack and roulette) have held on to their
leadership as the strongest product in the
online games market. Poker, by contrast,
one of the most established products in the
online industry, has not only flat-lined but
has also declined in popularity due to the
restriction of the market to Spanish players,
which has contributed to the increased
appeal of portals operating outside Spain
(in the UK and Portugal, for example) for a
large slice of the Spanish player population.
Lastly, both the companies in the
industry and the Spanish Digital Gaming
Association have continued to claim certain
requirements from the government which
they consider would be beneficial for users,
companies and for the government itself
by helping the online industry gain a firm
foothold and viability in Spain. Those
measures notably include: (i) rationalizing
taxation, because on top of the general
taxes charged to all companies, gaming
operators are subject to a very heavy special
tax and the users are taxed on their gains,
which does not happen in other European
countries; and (ii) authorizing international
liquidity, namely, allowing licensed
operators in Spain to include the cash
contributed by international players in their
offer of games and bets, especially in the
field of online poker, where players usually
seek to play with users from anywhere in the
world and cash to win the best prizes.
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Why it is meaningful to collect
and interpret player data from
a risk perspective
By Katja Männer, Communications Manager, Playscan

W

Katja Männer

e tend to talk a lot about consumer
protection in the gaming industry.
It has become a vital part, and a bit
of a buzz in business since a
number of online markets have
matured and regulatory bodies are challenging the
industry into more preventive online actions against
problematic gambling.
Therefore there is an urgent need to understand
players’ online behavior. Not only for creating
a perfect gaming experience: but in the case of
consumer protection. But yet, there is still no
consistency in what consumer protection really
means and the question of “how we protect
vulnerable players” has still not been answered. And
meanwhile as we discuss all off this, we seem to miss
the target.
The player
The information every player provides to us could
give us the answer. This article will argue that if we
actually value consumer protection, not only as an
abstract concept that we nod at agreeably during
meetings – we should make use of information
available: player data that is understood from a risk
perspective.
Identiﬁcation of high risk gambling
in player data
A lot of data is being generated every minute
of the day when players gamble both online
and within land-based facilities like Casinos
or eGaming machines. Purposely designed
behavioral tracking solutions can identify patterns
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of play in gambling data, and with current
technology, combined with understandings of
problematic gambling; this can be utilized for
proactive consumer protection.
Many players, with real life problem gambling
stories, express that they have experienced “an
escalation of their behavior” and before they knew
what was happening: they were placing increased
bets, and losing more and more money. By identifying
these risk factors in player data – Operators get a new
dimension in “knowing your customer”.
Player data holds a lot of information, such as age,
gender, favorite game etc. But player data also holds
descriptions of a player’s behavior. Looking at data
from a risk perspective means to identify possible
negative behaviors or risk factors, such as;
•
•
•
•

Start playing more often
For longer sessions
Constantly changing planned spending limits
Chasing losses

These are a few examples that relate to user behavior
rather than user information. With a risk analysis, it
is possible to make players aware of changes in actual
behavior.
This information provides direction for effective
responsible gambling initiatives at an early stage,
preventing problematic gambling instead of treating a
problematic gambler. The risk analysis helps segment
the player population into “low risk”, “increased risk”
or “high risk” – leaving Operators with information
for unique opportunities like customized responsible
gambling communications.

How to understand data
Even if we have spent time on data analyses
and even when players with risky gambling
behavior are identified - it’s still tricky to
answer the question “how can we protect
vulnerable players?”

Well, since Wilma previously has been on a
high-risk journey, one thing that she does
not need is to receive promotions, bonuses
and commercials from her gaming company.
This is were the operator can differentiate an
out-going customer to one that just wants to

With a risk analysis, it is possible to make
players aware of changes in actual behavior.
Data describes what players do, how they
behave. But not really what they need.
One way to understand it and knowing
what to do with data is to humanize and
bring these numbers to life. For example:
Wilma is a 45-year-old woman who likes
gambling, especially online bingo. For the
past six months she has gambled at a highrisk level, with few gambling-free days. Late
nights with bingo, long sessions with lottery
tickets after lottery tickets. She finds herself
in a loop of wagering more and continuing
to gamble, with higher stakes, even after she
just lost.
This was not an ideal situation for Wilma,
simply because she couldn’t afford it and
lately her risk data indicates that she is trying
to cut down on her gambling. For example,
she is setting strict limits for her gambling
that she has managed to keep within.
Should the Operator take any actions?

control their gambling habits.
With customized communications, it
could also be wise to inform Wilma, close
to play, if her gambling sessions seem to be
escalating again.
Why is this all meaningful?
By rethinking the way Operators use data
and understand players, they can create
meaningful communications that influence
and engage the players. By taking the
player’s risk level into consideration when
communicating with player Operators can
better focus on the user’s needs.
Knowing the player’s risk level is valuable
through the whole chain of the gambling
industry: from game design, marketing and
user experience to management and business
development all the way to customer support
– and the player.
Simply, through understanding risk we

avoid “one-size fits all” solutions and then we
add true value to the concept of consumer
protection. Because the point is that the
answer to “how can we protect vulnerable
players?” is that it varies according to each
player’s risk behavior
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Cryptocurrencies Bitcoin & co –
new applications and regulatory challenges
Arthur Stadler, Brandl & Talos Attorneys at Law, Vienna
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aming regulators in jurisdictions
such as Malta or the Isle of Man
continue to assess wheth-er or not
to allow digital currencies in a
gaming environment, in particular
within the li-censed offer under their respective
gaming legislation. In June 2014, the Isle of Man
an-nounced being “digital currency friendly” and put
amendments of its Gaming legislation in place. At the
same time, the Isle of Man increased measures in
order to protect players and combat crime.
Before going into detail concerning the vast
applications of digital currencies, the term “Bitcoin”
and the understanding of “digital currency” shall
be defined for the sake of con-sistency within this
article: Firstly, by using these terms we understand
an alternative mone-tary system being a possible
substitution and the opposite of traditional “money”
that is emitted and controlled by national (central)
banks. Secondly, by the terms “Bitcoin / digital
currency” we understand the peer-to-peer-system
and its very specific technology of “block chains”.
And thirdly, inherent to the block chain system
we understand these terms to define a Network
Protocol that – for first time in history – allows the
“programmability” of money.
The block chain technology behind the Network
Protocol also allows automated contracts (so called
“Smart Contracts”), e.g. allowing a customer to
instantly access a leased car literally one second after
paying via bitcoin, or online access to music, movies
or software as soon and as long as the virtual money
flows, while the contract (and with it the enjoyment of
the pur-chased services) stops as soon as the payment
is lacking. A number of gaming companies have
already set up exchange platforms, through which
they convert traditional currency into digital currency
and vice versa. Several games, such as the bestselling PC game Minecraft or the gaming experiment
Bitquest, already accept the cryptocurrency Bitcoin,
appreciating its core characteristics of extremely cheap
and fast transactions combined with the ability of
programming micropayments e.g. for entering certain

levels, acquiring items to mitigate the damage from
“monster attacks” or purchasing in-game tools, such
as interactive weapons, armour or food.
Back to allowing alternative “money” in a gaming
environment, the most evident and essen-tial
regulatory requirements to follow are putting in
place appropriate KYC tools as well as AML/antiterrorism-funding controls. National regulators and
legislators seem to be rather overwhelmed by the
developments in the sector of cryptocurrencies and
are calling for more regulation, similar to what was
the case at the beginning of the rise of online gaming
more than a decade ago. However, after appreciating
how beneficial this new technology of Bitcoin
transactions and in-game micropayments can be,
labelling Bitcoin as illegal activity does not seem to be
the right way of dealing with this new phenomenon.
Experience with online gam-ing, social gaming and
now cryptocurrencies shows that regulators do not
need to “reinvent the wheel” and to call for brand new
regulation and legislation; it is rather the application
of already existing rules for AML/KYC, which might
be quite burdensome in some areas, but will lead the
way, applied in the appropriate manner for micropayments: this includes KYC process, ID checks,
suspicious activity reporting, etc as already included
in AML legislation at national level.
Considering that today around 80% of the world’s
Bitcoin transactions are gaming-related, the rules to
apply are well known to operators. The challenge for
regulators and operators alike is rather the speed of
transactions and consumer demand. The benefit for
operators and (long term) also for regulators is – again
– an attractive and successful offer for customers in
order to remain with the licensed offer: the benefit
of the cheapest processing, no charge-backs from
payment providers and the growing acceptance of
cryptocurrency in other, non-gaming sectors speak
a clear language. Furthermore, payment providers
such as PayPal re-cently announced a mechanism for
merchants to accept Bitcoin, while Microsoft accepts
Bitcoin for in-game purchases, which might move
cryptocurrencies forward even quicker than expected.
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At EU-level, the European Central Bank,
similar to the Bank of England and the
US Federal Reserve, issued reports that
cryptocurrencies, such as Bitcoin, will be
at least monitored but are currently not
considered to be harming the supply of
(traditional) money. The EU Bank-ing
Authority, however, has warned banks not to
engage in any cryptocurrency transactions
until regulators can protect both types of
currencies. The EU Banking Authority’s fear is
that the trading platforms of digital currencies
could be hacked.
To illustrate how regulators are currently
assessing Bitcoin as Europe’s most widely
used dig-ital currency and how regulators
are seemingly embedding the Bitcoin
phenomenon into the existing legal framework
for financial services, we want to outline below
how the Austrian Financial Market Authority
(FMA) is currently scrutinizing Bitcoin under
the Austrian finan-cial services regulations.
For the purpose of this article, there are
two services of relevance for the gaming
companies, namely (a) bitcoin exchange
services and (b) bitcoin tools for mer-chants
accepting bitcoins. The Austrian FMA posted
on its website on 19 March 2014: “Bitcoin is a
virtual currency that is neither regulated nor
supervised by the FMA” (availa-ble online
at http://www.fma.gv.at/en/special-topics/
bitcoin.html). However, the FMA also stated
that certain “business models based around
Bitcoin may require compulsory licens-ing
in accordance with statutory provisions, the
enforcement of which falls within the remit
of the FMA”, without further specifying this
statement. At the same time, the FMA is
current-ly scrutinizing Bitcoin under the
Austrian financial services regulations.
In the absence of relevant case-law and
decisions yet issued by the FMA, we are of
the opin-ion that (a) mere exchange services
and (b) tools for accepting Bitcoin for online
services do not meet the requirements of being
considered subject to the Austrian Payment
Services Act (“Zahlungsdienstegesetz”)
implementing the EU Payment Services
Directive (2007/64/EC), nor under the
Austrian E-Money Act (“E-Geldgesetz”)
implementing the EU Electronic Mon-ey
Directive (2009/110/EC). This is because
lacking an electronic money issuer, Bitcoin
does not fulfil the definition of “electronic
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money” laid down in Austrian legislation
implementing the Electronic Money Directive.
We are also of the opinion that an operator
of exchange services does not “issue and
adminis-ter means of payment”, which would
require a banking license under Austrian
law. We are therefore of the opinion that
the provision of (a) exchange services is not
subject to Austrian deposit-taking/banking
regulation and does not require an Austrian
banking licence. In our opinion, the same
is true for (b) tools for accepting Bitcoin for
online services, as we consider such tool or
software as merely facilitating the acceptance
of Bitcoin but not constituting a payment
instrument according to the Payment Services
Directive. Furthermore, we do not consider
a tool for accepting Bitcoin as triggering the
applicability of Austrian banking legislation. Given these uncertainties, we highly
recommend the legal assessment of the
intended business model under Austrian/
national law with the option of considering
contacting the regulator with a precise analysis
and questions on the intended operation of a
Bitcoin service in Austria.
Following Austrian and European law
literature, Bitcoin is largely qualified as “digital
goods” with the consequence of qualifying
the process of buying/selling Bitcoin via a
Bitcoin ex-change as a sale and purchase
contract under civil law. Speaking of civil law,
we come back to the block-chain technology
which we consider a milestone in history,
allowing the “pro-grammability” of money.
The instant payment method can also be
combined with other non-bitcoin related
products and services, such as the online
access to music, movies or software as soon
and as long as the virtual money flows. For
this functionality, national civil, e-commerce
as well as data protections laws need to be
followed, compared to e.g. online tar-geting
or tracking tools, where the customer’s prior
consent is crucial.
Bitcoin as broadly accepted digital
currency is also subject to the request for
a preliminary ruling filed to the Court of
Justice of the European Union (CJEU) by a
Swedish Court regard-ing the tax status of
Bitcoin. The outcome of this referral in case
C-264/14, Hedqvist, on the qualification
of Bitcoin from a value-added tax (VAT)
perspective, will further decide on the fate

and success of cryptocurrencies in Europe.
As there is currently no provision within the
EU VAT-Directive applying specifically to
digital currencies, the CJEU is requested to
decide whether or not Bitcoin transactions
are subject to VAT rules and/or exempt from
taxation. The CJEU’s ruling is expected within
the next months. It is also expected that
Bitcoin busi-nesses could suffer an economic
setback, if the CJEU decides to impose VAT,
which is, e.g., 25% on the purchase price in
Sweden, 20% in Austria or 19% in Germany.
Some EU Member States such as Denmark,
Belgium or the UK currently classify Bitcoin
trading as VAT-exempt, which is widely
seen as a competitive advantage in attracting
investors to these countries, which are already
developing as European “Bitcoin-hubs”. Other
tax authorities, such as in Germany and
Austria, tend to apply VAT and might (in the
long run) force Bitcoin businesses to relocate
to other more “bitcoin-friendly” countries. For
solid economic reasons, when the CJEU issues
its decision, the global currency industries will
be paying close attention.
Although the cryptocurrency industry is
still at the start, we see a high potential for the
phe-nomenon of cryptocurrencies to evolve
and – after taking several legal and taxation
hurdles –to enter fully into the mainstream
commercial market. When it comes to
regulation, regula-tors do not need to
“reinvent the wheel” and to call for brand new
(re-)regulation and legisla-tion; it is rather the
application of already existing rules for AML/
KYC which can and shall be applied, both,
for the sake of the needed general acceptance
by the customer of tomorrow as well as for
consistency and overall compliance.
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Tracing the money

An overview of payment blocking
eﬀorts in Europe
By Matthias Spit and Jessica Maier
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Introduction
Universal remedy against illegal online gambling
activities or an unlawful enforcement tool that is
unworkable in practice? Most critics would suggest
the latter. Still, countries in Europe continue to
introduce payment blocking into their legislation
as part of gambling regulation reforms, hoping to
combat illegal gambling activities successfully. In
fact, many European countries have already included
payment blocking in their legislation. Also, we notice
that e.g. MasterCard, PayPal and Visa Europe entered
into a voluntary agreement with the UK Gambling
Commission, despite the fact that payment blocking
is not provided for by legislation – and, despite the
fact that the House of Lords rejected an amendment
to incorporate payment blocking in the Gambling
(Licensing and Advertising) Bill in March 2014.
At European level, payment blocking was discussed
when the European Parliamentary Committee on
Legal Affairs suggested to amend the Commission’s
proposal for a Fourth Directive on Anti Money
Laundering to oblige Member States “to ensure that
they (i.e. the entities referred to in Article 2.1 (1)
such as credit institutions and financial institutions)
do not execute transactions to and from providers of
gambling services who do not possess the required
gambling license in [that] (the respective) Member
State” in order to facilitate the blocking of payments
to and from illegal gambling offers (c.f. opinion dated
4 December 2013).
However, it appears that the agreed texts, just
like the Commission’s proposal, do not include this
amendment and do not specifically refer to payment
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blocking measures to be imposed by EU Member
States in order to combat money laundering. Yet,
payment blocking seems to be a topical subject
within Europe when it comes to enforcement against
unlicensed gambling operations on the internet.
The situation in Europe
European countries that have blacklists and provide
for payment blocking in their regulations include,
for example, Estonia, Hungary, Belgium and Latvia.
EU countries that do not work with blacklists for
the purpose of payment blocking include Spain,
Poland and France. The Netherlands, currently in
the process of creating a new gambling regulation, is
also intending to introduce blacklists to be used for
payment blocking (as well as for the controversially
discussed website blocking). The German gambling
regulations, i.e. the Interstate Treaty on Gambling,
provide for payment blocking albeit they do not
provide any particulars on how exactly it is to be
implemented. Accordingly, it is unclear at this stage
whether German regulators would have to block
individual payment transactions that have been
identified to be connected to unauthorised gambling
activities. Aside from issues under data protection law
(see below), the blacklisting or white-listing approach
would be alien to German administrative law.
Enforcement approaches and required data
• As indicated above, there are three potential
enforcement approaches for payment blocking:
white-listing, blacklisting and blocking of individual
payment transactions that have been identified to

be connected to unauthorised gambling
activities. To our knowledge, European
countries have so far not reverted to
white-listing but blacklists seem to be
becoming increasingly popular. As opposed
to a white-list, which identifies authorised
gambling operators, blacklists contain a list
of operators/websites that are considered
illegal.
• In order to decide whether a transaction
is linked to unlawful gambling and for
payment blocking to work effectively, the
following data would be required:
• e vidence on whether the transaction is
connected to a game of chance,
• i nformation on whether the gambling
activity in question is prohibited or
covered by a licence,
• t he location of the player at the time of
play,
• p
 ersonal data (e.g. name, address, age) of
player and player’s bank account details,
• n
 ame and bank account details of the
operator and
• p
 ayment details (payment amount,
description of payments and their
purpose such as transfer request,
merchant descriptor or, with regard to
credit cards, Merchant Category Code
(MCC)).
Practical issues
Usually – and in order to comply with
local data protection laws and avoid liability
risks – payment service providers will
only have and collect the data they need
to process the payments. As a general
principle, the Federal Data Protection Act
of Germany for example stipulates the
principle of data economy. If the payment
service providers are required to collect
additional data or use their existing data
for purposes other than the payment
transaction, i.e. in order to report payments
connected to unlawful gambling activities
to the enforcement authorities in order
for them to impose payment blocking
measures, this not only raises legal issues
but also practical issues, as it is unclear how
they will be technically able to acquire the

information required at all.
Practical problems which payment
service providers are faced with when
trying to distinguish between illegal and
legal gambling activities (which arguably
is the responsibility of the enforcement
authority) become apparent when looking
at the Merchant Category Codes (MCC) – a
four digit number that is assigned to certain
business categories by the financial service
provider. Games of chance are assigned
the MCC 7995. However, the MCC 7995
is assigned irrespective of whether the
payments are connected to authorised or
unauthorised gambling.
As an example, payment made to and
from the German state lottery companies,
which undoubtedly must be understood
as authorised gambling under German
regulation, have the same MCC as payments
made in connection with illegal gambling
sites. Effectively, it is therefore only
possible to determine whether payments
are connected to gambling, not whether
gambling is prohibited at the respective
location or not. It seems likely that German
regulators have refrained from resorting
to payment blocking in the past because
blocking credit card transactions would also
have hurt the sales of the state lotteries.
In some cases, financial institutions may
not even be able to determine whether
payments are connected to gambling, e.g.
if payments are made by bank transfer
under innocuous payment purposes or if
gambling-related payments are disguised
by the gambling operator purporting to sell
merchandise (such as jewellery or golf balls
in the Black Friday cases back in 2011). By
using foreign bank accounts, consumers can
also overcome detection.
Payment services providers will also have
problems determining the exact location of
a player. They will not necessarily know the
IP address of the player and IP addresses
can easily be falsified by installing proxies
or through other technical measures. The
likelihood of successfully determining the

exact, and true, location of players through
geotargeting therefore may be questioned.
In Germany, sec. 3 (4) of the Interstate
Treaty understands a game of chance to be
offered at the place where the player has the
opportunity to participate in the gambling
activity. If the location of the player is only
checked when payments are made this could
also lead to false categorisations.
These problems have also been identified
in Norway, where payment blocking was
introduced in 2010. Both in 2012 and
in 2014 the Norwegian regulator (the
Norwegian Gaming and Foundation
Authority) concluded that payment
blocking has been a lot less effective than
originally hoped and that the targets
have not been achieved. According to
the Norwegian regulator, the multitude
of alternative payment solutions and
the gaming operators’ use of third-party
payment solutions have made it particularly
difficult for banks to maintain an overview.
Instead of reducing the accessibility of
illegal gambling, the surveys conducted by
the Norwegian regulator showed that the
number of players on unauthorised websites
remained stable and suggest that games
may even have become more accessible to
some people, due to the fact that third-party
solutions facilitate more use of credit cards
for gaming.
Further, the Norwegian regulator
emphasised the importance of a good
cooperation between enforcement
authorities and payment processors in
order for payment blocking to be effective.
Gambling enforcement authorities have
to work with a large number of different
financial institutions and payment service
providers and keep up to date with new
developments and new payment methods,
as payments connected to illegal gambling
activities are likely to be processed via
service providers that the authorities do
not work with in order to circumvent
payment blocking measures. Payment
blocking therefore comes with a significant
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administrative burden as the success very
much depends on the payment services
providers’ willingness to cooperate
(especially with regard to foreign credit and
financial services institutions where national
laws do not necessarily have any effect).
Legal issues connected to data
protection laws
Payment blocking raises quite a few red
flags from a data protection law perspective,
especially when taking into account that
payment services providers would have to
monitor huge amounts of customer data to
execute payment blocking even though the
vast majority of customers never participate
in gambling.
At EU level, Directive 95/48/EC (the
“Data Protection Directive”), protects the
fundamental rights and freedoms of natural
persons with respect to the processing of
personal data. This includes “any operation
or set of operations which is performed
upon personal data, whether or not by
automatic means, such as collection,
recording, organization, storage, adaptation
or alteration, retrieval, consultation, use,
disclosure by transmission, dissemination
or otherwise making available, alignment
or combination, blocking, erasure or
destruction”. There are no specific provisions
on payment blocking in connection with
gambling.
As an example under national law, the
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German Federal Data Protection Act does
not provide a clear legal basis for the use
of existing data or collection of additional
data by payment service providers for the
purpose of payment blocking. In a general
context, this Act allows the collection,
transfer and use of personal data “as a means
of fulfilling one’s own business purposes”
(sec. 28); however, preventing unlawful
gambling does not qualify as a business
purpose of the payment service provider but
as a public policy objective. The Interstate
Treaty on Gambling also does not contain
any specifics as to how and which data
may be collected for payment blocking
purposes. The Interstate Treaty arguably
provides a legal basis only for the matching
of existing data, not the collection of
additional data or sharing of data with other
parties involved in payment transactions.
Existing data, however, will not suffice to
effectively implement payment blocking
as it usually does not provide evidence on
the (un)lawfulness of the gambling activity
linked to the relevant transaction. Further,
it does not provide a legal basis for internet
service providers to provide financial service
institutions with data, e.g. identification data.
Seeing as it will be necessary to screen
all customers for the details required to
identify unlawful gambling and to trace such
payments to a certain source, implementing
payment blocking is likely to result in largescale data retention. By way of background,

the Federal Constitutional Court of
Germany has emphasised that any data
retention must comply with the principle of
proportionality in order to not infringe the
right of informational self-determination.
This right is protected under the German
constitution (cf. decision of 24 January 2012,
file no. 1 BvR 1299/05). Such data retention
cannot be justified as it will affect to a large
extent those customers of payment service
providers who have never participated
in gambling. As a consequence, payment
blocking is unlikely to be implemented soon
in Germany.
Since the protection of personal data is
also a fundamental right under article 8
of the Charter of Fundamental Rights of
the EU, similar considerations may apply
to the screening of bank customer data
elsewhere in the EU and the proportionality
of payment blocking measures may be
questioned accordingly.
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No Clarity without Transparency:

CJEU to decide on the sports betting
licensing procedure in Germany
By Martin Arendts, attorney-at-law

Martin Arendts

Introduction
In a pending referral case from Germany1
(C-335/14 – Ince), the Court of Justice of the
European Union (CJEU) is called to clarify how
gambling licenses can be granted under EU law.
In deciding whether the sports betting licensing
procedure in Germany fulﬁls the transparency
criteria under EU law, the Court will consider
the statements of the European Commission, as
well as of several Member States. If the Court
follows the referral and the statement of the
Commission, this could mean that Germany will
have to re-start the licensing procedure after
several years. This outcome would be similar
to the situation in Liechtenstein which also has
to repeat the licensing procedure for a casino,
after the EFTA Court pronounced an opinion on a
referral from the State Court of Liechtenstein2.
Before a new tender, Germany (as Liechtenstein3)
might consider to abolish the numerical limitation
of licenses to be granted. In the upcoming decision,
the CJEU might also clarify which rules apply in
the transitional period between a monopoly and a
functional licensing system until a situation, coherent
with EU law, can be reached.
Legal situation in Germany
In 2012, Germany decided to open up its sports
betting market and to abandon its strict state
monopoly system with regard to sports betting. The
1 Referral of the County Court (Amtsgericht) of Sonthofen (Bavaria) in two
joined criminal proceedings against a betting shop operator, Sebat Ince.

new Interstate Treaty on Gambling of 2012, effective
as of 1 July 20124, contains an experimentation
clause in section 10a which allows for up to 20
sports betting licences. The Hessian Ministry of
the Interior was appointed to organize the sports
betting licensing procedure and to issue the licenses,
as instructed by the newly created gambling board
(Glücksspielkollegium). However, not a single license
has been granted yet. The procedure came to a standstill last year, after several courts stopped the granting
of licenses by provisional decisions in still pending
interim protection proceedings.
Licensing procedure as a “never-ending story”
The tender for the 20 sports betting licenses was
published in the Oﬃcial Journal of the EU on 8
August 2012. First legal battles were fought already
in 2013 (until the Hessian Administrative Court of
Appeal, in its BetVictor decision of 28 June 20135,
decided that applicants first would have to wait for a
final decision to ask the court for legal remedy and
interim protection). In November 2013, in a letter
to the remaining 41 applicants, the ministry (as
instructed by the gambling board) declared that none
of the applicants (even the joint venture of several
state operators, ODS GmbH, which also applied)
fulfilled the minimum requirements (contrary to the
representation of the ministry in the court cases: 14
applicants fulfilling the requirements of step two).
In its interim decision of 20 December 20136, the
Administrative Court of Wiesbaden requested the
Hessian Ministry of the Interior to accelerate the

2 EFTA Court, decision of 29 August 2014, Case E-24/13. In December 2014,
the State Court of the Principality of Liechtenstein declared the licensing

4 In 14 states, North Rhine Westphalia and Schleswig Holstein followed in

procedure as null and void, so also Casino Admiral AG, which filed the appeal,

December 2012, respectively February 2013 (after revoking the Schleswig

was not granted the single casino license under the new Liechtenstein

Holstein Gambling Act).

gambling law.

5 Hessischer Verwaltungsgerichtshof, decision of 28 June 2013, file no. 8 B

3 The deputy head of government of Liechtenstein, Thomas Zwiefelhofer,

1220/13.

recently announced that instead of a single casino license several licenses

6 Verwaltungsgericht Wiesbaden, decision of 20 December 2013, file no. 5

might be granted (or even an unlimited amount).

L 970/13.WI.
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licensing procedure and decide on the
application of ODS within three months. It
held that the ministry had to decide on the
application within reasonable time and that
there was no comprehensible reason why
the ministry could not do so. However, the
Hessian Administrative Court of Appeal
repealed this decision, arguing that ODS
GmbH had to wait for a final decision7
(similar to its line of arguments in the
BetVictor case).
In September 2014, the Hessian
Ministry of the Interior sent out letters to
all applicants, announcing the 20 highest
ranked applicants (according to a 5,000
points scheme). Before it could issue
the licenses, however, the ministry was
stopped by several court decisions. The
Administrative Court of Wiesbaden, in
a provisional order (“Hängebeschluss”),
requested the ministry not to issue any
licenses until the situation has been reviewed
by the court.8 This decision was upheld
by the Hessian Administrative Court of
Appeal.9 A similar decision was pronounced
by the Administrative Court of Appeal
of Hamburg.10 The courts mentioned the
transparency requirements under EU,
quoting inter alia the Costa decision of the
CJEU11.
Although the Administrative Court
of Wiesbaden requested already in
September 2014 to inspect all relevant
files of the ministry (in order to decide
what an “average” application would look
like and whether the selection procedure
was non-discriminatory and fair), until
now it has only received general files
regarding the licensing procedure. So,
the interim protection proceedings will
probably not be decided in the next months
(notwithstanding any appeals).
The Ince case
In the Ince case, the District Court of
Sonthofen inter alia asks the CJEU to clarify
7 Hessischer Verwaltungsgerichtshof, decision of 11 March
2014, file no. 8 B 72/14.
8 Verwaltungsgericht Wiesbaden, decision of 17 September
2014, file no. 5 L 1428/14.WI
9 Hessischer Verwaltungsgerichtshof, decision of 7 October
2014, file no. 8 B 1686/14.
10 Oberverwaltungsgericht Hamburg, decision of 22.
September 2014, 4 Bs 189/14.
11 CJEU, decision of 16 February 2012, , C-72/10 and C-77/10

the criteria for a licensing procedure (When
have the selection criteria to be published?
etc.). Last year, several EU Member States
(Germany, Belgium and Greece), as well as
the European Commission filed statements
with the CJEU.
The European Commission follows the
line of arguments of the referral. It argues
that, although the betting shop operator
was of Turkish nationality, the freedom
to provide services of the bookmaker
(licensed in the EU Member State Malta)
was infringed (par. 18 et seq.). Under the
monopoly system (before the mentioned
experimentation clause became effective
as of 1 July 2012) criminal sanctions were
contrary to EU law, as the granting of a
permit to transfer bets to a private operator
was not possible. The German government
argued that Bavaria had opened a permit
testing procedure (Erlaubnisprüfverfahren),
however without adapting national law to
the case law of the CJEU (just sending out a
check-list on request) and without granting
a single permit. The Commission clearly
seemed not to be convinced. It argues that a
legal situation contrary to EU law would first
have to be adapted to become in conformity
with EU law. Otherwise, the prohibition to
grant licenses to non-state operators and to
criminally sanction illegal gambling was not
justified.
In the transitional period after the old
Interstate Treaty on Gambling 2008 ended
(end of 2011) and the current legal situation
(as of 1 July 2012), the provisions of the
old Treaty remained in force as state law
according to the Bavarian implementation
act. This state act was – unlike the Interstate
treaty – not notified with the Commission
according to directive 98/341 EC. The
Commission argues that criminal sanction
cannot be based on such a non-notified act
(par. 50).
With regard to the current situation, the
statement of the Commission is even more
devastating. As the licensing procedure
does not seem to end, the national court
first would have to evaluate if the duration
of the procedure was not inadequate. If
licenses were not granted in reasonable
time, factually a prohibition to offer these
services would persist. According to the

Commission, this is clearly against EU law,
so a criminal sanction could not be imposed.
Analysing EU law and the relevant
case law, quoting the Teleautria12 and
Engelmann13 decisions of the CJEU, the
Commission comes to the conclusion that
at least minimum requirements would have
to be published before the deadline to apply
for a of license. Otherwise, interested parties
could not reasonably decide whether to
participate in a licensing procedure and a
fair and non-discriminatory procedure was
not guaranteed. Here, no detailed licensing
requirements were published in advance,
so the transparency requirements were not
fulfilled (par. 69).
Where from here?
The CJEU will probably hear this case, as
Ince requested an oral hearing (in order to
clarify the factual and legal situation). A
decision of the CJEU, however, cannot be
expected before next year.
Probably, no sports betting licenses will
be granted in the near future, which makes
the whole procedure even more ridiculous.
After the European Commission (already in
2014) raised doubts about the duration of
the licensing procedure (which means that
factually the monopoly persists indefinitely
under national law), it is now clear that the
licensing procedure is going nowhere. As
the “experimentation” clause in the current
Interstate Treaty on Gambling 2012 will end
as of 30 June 2019, the remaining duration of
a license will be less than four years. So, even
repeating the licensing procedure under the
current legal regime does not make much
sense. At the moment it seems that Germany
has lost its way with regard to gambling.

12 ECJ, decision of 6 December 2000, C-324/98.
13 CJEU, decision of 9 September 2010, C-64/08.
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Entering the United States gaming market:
Options in the West
By Sean M. McGuinness, Roger M. Morris and Glenn J. Light
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European gaming company needs
to carefully consider how best to
move forward when looking to
potentially expand its business to
the United States. Not only would
the company have to overcome cultural differences
but, more importantly, it would have to deal with
foreign legal and regulatory requirements that differ
from state to state and from tribe to tribe. This
article discusses licensing strategies that a European
gaming company can leverage to effectively enter the
United States gaming market, specifically in
Colorado, Nevada and in certain tribal gaming
jurisdictions.
To begin, when a company looks to enter the
United States gaming market it must be thoughtful
of the services it intends to offer because its business
model, goals and opportunities will differ depending
upon its services rendered. For instance, a casino
operator would look at jurisdictions more with an
eye towards owning or managing casino assets. In
contrast, a gaming manufacturer would be more
focused on expanding its products in to numerous
locations across several jurisdictions, while an online
company would need to find a jurisdiction that is
open to online activities.
With the foregoing in mind, we now turn our
attention to specific jurisdiction analysis in the
Western United States. Here, we will address the
variables and other factors that a European gaming
company can consider when choosing an initial
entry in to the United States gaming market.
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Colorado
It has been almost 25 years since the Limited
Gaming Act of 1991 was passed in Colorado
providing for oversight of gaming in the state by a
five-member Colorado Limited Gaming Control
Commission, appointed by the Colorado Governor,
and with the assistance of a full-time agency named
the Colorado Division of Gaming (“CDOG”).
Colorado was one of the first states to legalise
gaming when gaming spread across the United States
in the early 1990s.
From the outset, Colorado placed great emphasis
on maintaining the integrity of the gaming industry
in the state. The CDOG was tasked with the
primary job of investigating applicants for licenses
and developed standards for the examination of
applicants’ backgrounds--whether such applicants
were from the United States or from anywhere else
in the world. Applicants for licenses came from
numerous countries, including many European
countries. Borrowing knowledge and expertise from
existing gaming jurisdictions, like Nevada, Colorado
rapidly developed application forms and protocols
and expeditiously processed licenses. Colorado
thus established itself early on as a recognized and
respected gaming investigatory agency with law
enforcement and intelligence relationships around
the globe.
In Colorado, like Nevada, a comprehensive
background investigation is required prior to
any form of gaming licensure. Depending upon
a number of variables, including the size and

experience of the organization applying
for licensure, the CDOG may require nine
months to a year, or more, to process an
application for a license from a foreign
entity. The good news, however, is that
potential license applicants need not wait
until they have a transaction to get the
licensing process underway. Unlike many
other jurisdictions, not all of Colorado’s
licenses are property-specific. For instance,
the Operator license and the individual
key and support licenses are not tied to
any specific property or transaction. That
means that having a property, or a contract
for a property, is not a prerequisite for
filing a gaming application and starting the
investigation process. Instead, the licensing
process can begin and even be completed
without any property requirements.
In other words, those companies who
wish to obtain a head start in the licensing
process should consider applying for an
Operator license even before they finalize
agreements to own or operate a Colorado
gaming business. Once an applicant’s
Operator license has been approved, the
subsequent application for a casino or
manufacturer/distributor license becomes
much quicker and easier to process.
Further, because of Colorado’s
reputation for thorough and accurate
investigations, other gaming jurisdictions,
performing their own background checks,
often give weight to the results of a
Colorado investigation. In addition, going
through the Colorado licensing process
affords the applicant the ability to organize
documents other gaming jurisdictions will
want to see as part of later investigations.
One of the key application forms used by
the CDOG is the “multi-jurisdictional
personal history disclosure form”, which,
as its name suggests, is recognized in a
number of states including Nevada, The
usage of common forms provides the

applicant the ability to economize on the
paperwork related to license applications.
It should also be noted that investigative
costs in Colorado are often significantly
less than costs seen in other jurisdictions.
For these reasons, a number of European
gaming companies have in the past chosen
Colorado as their entry point into gaming
in the United States.
At the time of writing, online gaming
is illegal in Colorado and it appears
such activity will remain illegal for the
foreseeable future because the CDOG
has not been involved in discussions
concerning potential federal oversight of
this activity. As such, a European company
with an online focus would most likely not
want to file in Colorado.
Nevada
Nevada has the distinction of being the
oldest gaming regulatory jurisdiction in
the United States. The Nevada Gaming
Control Act went into effect in 1959
and, since that time, the Nevada gaming
industry has been regulated by the Gaming
Control Board (“GCB”) and the Nevada
Gaming Commission (“NGC”). Of all
states, Nevada has the most experience
with regulating the gaming industry.
Nevada was also the first state to authorize
interactive gaming. To date, Nevada has
limited its interactive gaming market to
online poker but the NGC has the ability to
amend its regulations to authorize online
casino games.
The GCB is a three-member body that
leads a full-time agency responsible for
regulating gaming in Nevada, including
but not limited to conducting background
investigations of license applicants. The
GCB makes recommendations to the NGC.
The NGC is a five-member part-time
body and it votes on license and other
recommendations from the GCB. All

members of the GCB and the NGC are
appointed by the Nevada Governor.
Up until 2011, a person had to have
standing to make an application for
licensure in Nevada. The GCB would
not conduct licensing investigations on
companies or individuals that had no
clear stated deal to become involved with
gaming in Nevada. Accordingly, new
applicants would typically acquire small
stakes in gaming companies to obtain
standing to apply for a gaming license.
Sample stakes were as small as one percent
and, oftentimes, after gaming approval
had been obtained, the applicant then sold
that small stake back to the company. In
essence, this was a legal fiction.
In 2011, the Nevada Legislature
amended the Nevada Gaming Control
Act to provide for preliminary findings of
suitability, which is a mechanism where
a company can move forward with the
licensing process in Nevada without a
specific transaction or intent in place.
The aforementioned legal fiction was no
longer necessary. A preliminary finding
of suitability investigation is the same
as a regular license investigation. Once
a preliminary finding of suitability is
received, the finding is effective for a two
year period. If the company then finds
a transaction, the licensing application
for that transaction is expedited because
the GCB can rely on the applicant’s
preliminary finding of suitability.
Because the preliminary finding of
suitability investigation is essentially
identical to a standard gaming license
investigation, the investigative costs
charged by the GCB are the same. For
foreign applicants, this can be a very
expensive proposition with the background
deposit requests typically being very
significant and substantial in amount. With
that said, once a company has received a
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preliminary finding of suitability in Nevada,
the application costs for any subsequent
licenses in Nevada will be significantly
reduced. As for timing, an application by
a foreign entity would likely take at least a
year to complete the licensing process.
Once a company has been preliminarily
found suitable in Nevada, the company
will be well placed to expand its operations
into other states across the U.S.. Similar
to Colorado, the Nevada application
process involves the standardized “multijurisdictional personal history disclosure
form” that is used in a number of states.
Additionally, because Nevada is strives
to be recognized as the gold standard of
gaming regulation, many jurisdictions give
weight to the results of a Nevada gaming
investigation. It is important to note there
has been a European gaming company
that has successfully gone through the
preliminary finding of suitability process.
Finally, European companies that operate
online gaming activities should consider
Nevada as a point of entry in the United
States. While the United States Congress
has yet to consider and pass legislation
providing federal oversight of online poker,
a consistent theme in the draft legislation
that has been proposed to-date is to provide
for recognition of established gaming
regulatory jurisdictions for licensing. This
would clearly include Nevada.
Tribal gaming jurisdictions
Being involved with a tribal gaming
jurisdiction is the quickest way for a
European gaming manufacturer to test
their games in a United States market.
Indian gaming regulation is difficult to
summarize generally due to the various
Tribal-State compacts that authorize
casino gaming pursuant to the Indian
Gaming Regulatory Act (“IGRA”). The
key to remember is that the tribe
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ultimately is the primary regulator of
gaming activities on tribal lands.
Tribes located in California and
Oklahoma may present viable opportunities
for a European gaming manufacturer.
Since licensing is handled primarily by
the tribe, the background investigation
timeline can be between 90-120 days.
Moreover, the application process for a
manufacturer is less thorough than that of
Nevada or Colorado but differs from tribe
to tribe. Of course, the devices themselves
need to be certified by an approval gaming
laboratory. In the case of California, there
also is a state filing that needs to be made,
but prior state approval isn’t necessary to
get the product on the casino floor.
From a practical standpoint, casino
management opportunities are limited
in tribal gaming as the tribes have
become more interested in running the
operations themselves. In addition, for
a casino manager to become engaged,
there is a licensing review process that
is required by the IGRA involving the
National Indian Gaming Commission
(“NIGC”), a federal agency. An NIGC
investigation can take nine months to
a year to complete and is similar to a
Nevada investigation in that several
NIGC agents previously worked for
the GCB. As such, it is fair to say that
a European casino operator probably
wouldn’t be looking for such an
opportunity with a tribal casino.
At the time of writing, it is unclear whether
the State of California will be able to authorize
online poker (or other online games) this
year. If that were to happen, pursuant to the
Tribal-State compacts, California tribes would
then be authorized to offer online gaming.
Accordingly, at this stage it would be best for
European online companies to monitor this
situation and be ready to make an application
for licensure should this happen.

Conclusion
As we have illustrated, there are strategies
that a European gaming company can
leverage to effectively enter the United
States gaming market. A casino operator
can get pre-cleared to own, operate or
manage casinos in Colorado and/or
Nevada. A gaming manufacturer can
utilize the opportunities in western tribal
jurisdictions to get their product to market,
while also using the licensure process
in Colorado and/or Nevada. At present,
Nevada is the logical choice for a European
online company looking to obtain a license
that may be recognized across the United
States should the federal government
authorize online poker. That said, online
opportunities may yet arise in a tribal
setting in California.
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Book review: A brilliant analysis at the intersection of
gambling law and empirical sciences

Dr. Simon Planzer (2014). Empirical Views on
European Gambling Law and Addiction.
Springer International Publishing, 2014.
Santiago Asensi, Managing Partner, Asensi Abogados

In this book, Planzer provides both a comprehensive and brilliant analysis of EU gambling law. The
author clearly manages to combine academic rigour and thoroughness with great practical output.
I recommend this masterpiece to any practitioner active in the gaming ﬁeld. Because of the book’s
innovative angle, applying empirical research to the legal analysis, it is a very helpful source of
inspiration for gaming lawyers both in Europe and beyond.

Santiago Asensi

General assessment
‘Empirical Views on European Gambling Law and
Addiction’ consists of twelve chapters, the content of
which I shall discuss in the second part of my review.
The pioneering spirit of the book lies in the fact that
it combines two approaches of very different nature:
legal and empirical. Let us first take a look at the legal
analysis, before saying a few words about Planzer’s
empirical perspective on gambling law.
The book offers a comprehensive and rigorous legal
analysis of all relevant EU/EEA primary, secondary
and case law. The voluminous case law of the Court
of Justice of the EU and the EFTA Court is discussed
in detail. While many other publications choose a
case-after-case discussion, which often results in a
somehow odd reading experience, Planzer chose
to analyse the case law very systematically and in a
practical order. All relevant passages of the numerous
judgments are critically discussed. The analysis
follows the order of judicial adjudication: scope of
application, justification grounds, use of the margin
of appreciation and finally proportionality review.
Any practitioner interested in gambling issues will
appreciate the book for this thorough legal analysis.
In addition, Planzer finds a pioneering new angle:
his analysis is enriched by the integration of a wealth
of empirical research. This is a great added value for
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gaming lawyers, regulators, judges and policy makers
who are normally not familiar with the fairly complex
literature on gambling addiction. Planzer manages to
explain the most relevant aspects of this mental health
disorder in a language that is surprisingly easy to
follow, considering the complexity of this field.
Linking the empirical evidence with the legal
analysis, Planzer assesses to which extent key findings
in the case law are actually supported by the present
state of empirical evidence. In its judgements,
the Court of Justice of the EU has made certain
assumptions about gambling (addiction), at times
far-reaching, that had direct legal consequences.
For instance, it has been argued that an exclusive
operator would protect consumers more effectively
than competing operators or that competition
between licensed operators would lead to increased
risk of gambling addiction. Arguing with plenty of
empirical publications, Planzer dispels many of these
myths that are all too often adhered to in gambling
policy, regulation and adjudication. This truly is a
novel and much-needed contribution in our field
of practice that helps to shift the discussion from
assumptions towards evidence. Planzer’s analysis
illustrates the direct relevance of scientific findings
for gaming lawyers, regulators, judges and policy
makers alike.

Contents
Part I
‘Empirical Views on European Gambling
Law and Addiction’ consists of two parts
that contain twelve chapters. First, Part I
deals with the relevant EU legal framework
in general. Part I frames the subsequent
discussion and illustrates to which extent
the case law on gambling differs from the
general law on fundamental freedoms.
After an introduction, Chapter 2
primarily outlines the competences that
the EU has regarding Internal Market and
consumer protection matters and explains
the interplay between EU law and national
gambling regulation.
Chapter 3 provides an excellent overview
of the general law on fundamental freedoms
(goods, persons, services, establishment,
capital) and the conditions under which
they can be restricted (Treaty restrictions as
well as mandatory requirements recognised
in the case law). The chapter focuses on
the Court of Justice’s practice regarding the
proportionality review and, in particular,
the use of the margin of appreciation. This
concise overview nicely prepares for the
subsequent analysis in Part II.
Further provisions of EU law that may
apply to gambling matters are outlined
in Chapter 4, both primary law (Treaty
provisions on competition and state aid) and
secondary law (directives). The relevance
of each directive that fully or partly applies
to gambling matters is explained. Finally,
Chapter 5 summarises the results of Part I.
While Part I illustrated the general
legal framework, Part II analyses the EU
gambling case law specifically. Similar to
Chapter 3, Part II follows the practical
order of judicial adjudication. First, the
scope of application is discussed (Chapter
6), namely which fundamental freedoms
apply to gambling activities and under
which conditions games actually qualify as
games of chance. If they do not qualify (e.g.,
prize competitions or games not played for
the prospect of winning money), the wide
margin of appreciation usually granted does
not apply.
Chapter 7 critically discusses the
legitimacy of the justification grounds
used in the gambling case law. Contrary
to other fields, the Court of Justice has

even accepted an economic justification
(proceeds contribute to public interest
purposes). Only in recent decisions, the
Court recognised the existence of a conflict
of interest among charity operators and
public authorities. This chapter criticises the
double standards applied in the use of the
public morality justification that Member
States have regularly used as well as the
moralistic language of the Court of Justice.
It demystifies the alleged legitimacy of the
public morality argument in 21st century
Europe.
Chapters 8 and 9 form the core of
Planzer’s analysis. They inquire in great
detail whether the Court’s deviation from
the general use of the margin of appreciation
(Chapter 8) and the proportionality review
(Chapter 9) has been justified. Chapter 8
explains the origin, nature and rationale
of the margin of appreciation. Since
that doctrine was heavily shaped by the
European Court of Human Rights, Chapter
8 establishes the principles and criteria that
have steered the use of the doctrine at this
court. The justification grounds that are
relevant in the gambling case law are in
particular studied: health (addiction), crime,
and public morality. Taking into account
the commonalities and differences between
the two courts, Planzer convincingly argues
that the Court of Justice should adopt the
Strasbourg Court’s coherent approach. The
wide discretion granted by the Court of
Justice is not justified.
Chapter 9 starts with an introduction to
the nature and mechanisms of gambling
addiction. Even though a lot of empirical
research is quoted, the book’s language is
nevertheless easy to understand for nonscientists, too. On the basis of this empirical
input, the Court of Justice’s proportionality
review is analysed: judicial assumptions are
contrasted with empirical findings. Planzer
demystifies several key assumptions that
the Court has made. He does this in a very
clinical and unemotional manner.
Instead of settling for an overall
assessment, Planzer identifies different
standards of review for different aspects
of the gambling case law. For instance,
the Court has hardly practised any
proportionality review regarding the
regulatory model chosen by the Member

State (prohibition, monopoly, licensing
system). By contrast, the Court has reviewed
rather strictly (criminal and administrative)
penalties and procedural requirements in
licensing tenders.
Planzer then compares the Court’s
approach to the review practice in other
cases that involved similar consumer
protection concerns (alcohol addiction; risk
relating to the internet) and the peculiar
approach on gambling is thereby confirmed.
The chapter inquires next the reasons and
consequences of this approach. Planzer finds
sensible explanations and notes a ‘judicial
vacuum’, that is, an absence of an effective
proportionality review, jointly exercised by
the Court of Justice and the national courts.
Finally, the book concludes with two
extra chapters that inquire the role of the
precautionary principle (Chapter 10) and
EU fundamental rights (Chapter 11) in
relation to gambling matters. Considering
the notion, genesis, scope, rationale and
criteria of application, Planzer concludes
that the precautionary principle cannot
apply to gambling related health risks.
Chapter 11 identifies applicable EU
fundamental rights, namely the freedom
to conduct a business (Article 16 Charter
of Fundamental Rights of the EU), the
freedom to choose an occupation and the
right to engage in work (Article 15) as well
the freedom of expression and information
(Article 11) in relation to advertising.
Planzer also clarifies the relationship
between EU fundamental freedoms and EU
fundamental rights and examines whether
the scope of application of fundamental
rights changed with the Lisbon Treaty.
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Ireland introduces new licensing
process for remote bookmakers
and betting exchanges
By Joe Kelly, Partner and Maire Conneely, Senior Associate,
Betting & Gaming, A&L Goodbody

Joe Kelly

Maire Conneely

Introduction
The Betting (Amendment) Act, 2015 (the “Act”) was
signed into law by the Irish President on 15 March
2015. It is expected that the licensing provisions of
the Act will commence almost immediately, with
the taxation provisions to commence later in the
year. This new legislation will update the existing
Betting Act 1931 and will extend the licensing
regime to include all remote betting operators who
are accepting (or in the case of betting exchanges,
facilitating), bets from Irish customers. Remote
operators, regardless of where they are established,
or whether or not they have a presence in Ireland,
will be required to obtain an Irish licence, and to
pay tax on betting transactions with Irish customers.
discussions with Caixa, in order to be able to
contribute with the definition of the business model
and regulatory framework.
Licensing application process
The legislation introduces two new licences, a
remote bookmaker’s licence and a remote betting
intermediary’s licence. The existing provisions
in relation to retail bookmaker’s licences are also
updated in the new legislation. The application
process for the three types of licences is broadly
similar and essentially involves a two stage process.
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Stage 1 – Obtaining a Certiﬁcate of
Personal Fitness
Where the applicant of the licence is a corporate
entity, each “relevant officer” of the corporate entity
must apply for a Certificate of Personal Fitness
(COPF) from either the Irish police (for Irish based
applicants for bookmakers licences) or the Minister
for Justice (for off-shore applicants and all applicants
for remote betting licences and remote betting
intermediary licences).
The application for a COPF must be in the form
that has been prescribed by the Minister for Justice.
Before applying for a COPF, the applicant must
publish notice of the application in two Irish
newspapers. The newspaper notice must also be in a
form that is specified by the Minister for Justice.
The legislation provides that when applying for a
COPF “all such information (including information
relating to the applicant’s financial circumstances)”
as the police / Minister for Justice “may reasonably
require” must be provided. The legislation does not
provide detail on what other information must be
provided and further guidance is awaited from the
Irish revenue authorities in this regard.
Once issued, a COPF will remain valid for 21
days and must be submitted to the Irish revenue
authorities within that 21 day period.

Stage 2 - Getting the actual licence
To get the relevant licence, the applicant
must complete an application form
prescribed by the Irish revenue authorities
and submit his or her COPF, (or in the
case of a corporate entity a COPF for each
relevant officer) along with the excise duty
payable (see below).
Before Revenue will issue a licence, it will
check that the applicant and if applicable,
each relevant officer of the applicant, has
a valid Tax Clearance Certificate. Tax
Clearance Certificates are generally valid
for one year from the date of issue. It would
therefore be prudent for all prospective
applicants, and all relevant officers of
prospective applicants, to apply for a Tax
Clearance Certificate as soon as possible.
Who is a relevant officer?
The legislation defines a relevant officer as;
a. a person who exercises control (within
the meaning of Section 11 or 432 of
the Taxes Consolidation Act 1997) in
relation to the body,
b. a member (including the chairperson)
of the body, or the board of directors of
the body, or any other person acting in
such capacity, or
c. the managing director or chief executive
officer of the body, or any other person
acting in such capacity”.
On a literal reading of this definition, only
one of the above categories of persons need
apply for a COPF. However, it remains to
be seen what guidance the Irish revenue
authorities will issue in relation to this.
As a first step, it would be important for
prospective applicants to consider who the
appropriate relevant officers are, so that
these individuals can apply for a COPF
and a Tax Clearance Certificate as soon as
possible.

It is also worth noting that once a licence
is granted by the Irish revenue authorities,
there is an obligation on any corporate
entity holding a licence to ensure that any
newly appointed “relevant officer”, applies
for a COPF within one month of his or her
appointment. A failure to obtain a COPF in
these circumstances will result in a fine of
up to €5,000.
There is also an obligation on the
corporate entity that holds a licence to
notify the Minister for Justice in writing
of any change in the name or address of
any relevant officer of the corporate body,
within seven days of the change occurring.
A failure to do so is also an offence which
carries a fine of up to €50,000 if the
corporate entity is convicted on indictment.
The holder of a COPF,or an applicant
for a new COPF, is obliged to notify the
relevant authority in writing of any offence
that he, (or any corporate entity of which
he is a relevant officer), has been convicted
of under any of the legislation listed below.
A failure to make such a notification within
seven days of conviction constitutes an
offence which carries a penalty of up to
€50,000 or imprisonment for up to two
years or both, if a person is convicted on
indictment.
1. Irish betting legislation;
2. duty on betting;
3. The Gaming and Lotteries Act 1956 as
amended;
4. Section 1078 of the Taxes
Consolidation Act 1907;
5. The Criminal Justice (Theft and Fraud
Offences) Act, 2001; or
6. The Criminal Justice (Money
Laundering and Terrorist Financing)
Act 2010.
There is also an obligation on the applicant
to notify the authorities of any offence

which he, (or any corporate entity of which
he is a relevant officer), has been convicted
of outside of Ireland if the act or omission
that led to that conviction would constitute
an offence under the legislation set out
above.
Excise duty
When applying for a new licence, excise
duty is also payable. The excise duty on
the initial grant of a bookmaker’s licence
is €500 while the excise duty payable on
the initial grant of a remote bookmaker’s
licence, and a remote betting intermediary’s
licence is €10,000. Though the wording of
the legislation is not entirely clear, it would
appear that the fee payable on the renewal
of remote licences is €10,000 together with
a fee linked to the level of annual turnover/
level of annual commission earnings, in the
previous year.
A licensee can choose to pay the excise
duty in full at the time that the licence is
issued, or by way of two equal instalments.
Duration of licences
Bookmaker’s licences will expire on 30
November of every second year following
the enactment of the legislation. Meanwhile
remote betting licences and remote betting
intermediary’s licences, will expire on
30 June of the second year following the
enactment of the legislation. Therefore,
the initial grant of a licence may be for a
shorter period to bring it up to an expiry
date of 30 June 2017 or 30 November 2017
(as appropriate), and those licences will then
be valid for a further two year period from
those dates.
Betting Tax
The enactment of the Betting Amendment
Bill will trigger existing provisions in the
Finance Act 2002 (as amended) resulting in
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the 1% turnover based betting duty which
currently applies to retail bookmakers, being
extended to remote bookmakers.
The betting duty for remote bookmakers
will be 1% of “every bet entered into”, (i.e.
1% of turnover) with “persons in the State”.
The Irish revenue authorities have not yet
issued any guidance on how “persons in the
State” should be identified but there may
be a link to details provided by customers
on registration. In a recent note issued by
Irish revenue authorities in relation to the
VAT treatment of e-gaming services, it was
clarified that the place of supply is the place
where the customer is established, has a
permanent address, or usually resides, and it
would make sense that a similar view would
be adopted for betting duty.
Betting duty, referred to in the legislation
as betting intermediary duty, will also be
payable by remote betting intermediaries
at a rate of 15% of commission charges.
“Commission charges” are stated to mean
the amount that parties in the State are
charged, whether by deduction from
winnings or otherwise, for using the facilities
of a remote betting intermediary.
Enforcement under the new legislation by
the Revenue Commissioners
Under the new legislation, it will be
an offence to operate as a bookmaker, a
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remote bookmaker or as a remote betting
intermediary, without a licence. The penalty
for operating without a licence is a fine of up
to €150,000 or imprisonment for up to five
years, or both, if convicted on indictment.
The fine increases to €300,000 for a second
offence. In advance of bringing such a
prosecution, the Irish revenue authorities
must first serve a notice on the unlicensed
operator asking it to take measures that are
specified in the notice within a prescribed
period of time. A failure to comply with
such a notice will constitute an offence.
It is important to note that where a
prosecution is brought and an operator fails
to appear before the Irish court, the operator
will be considered to have entered a plea of
not guilty and can be prosecuted in absentia.
The new legislation also gives the Irish
revenue authorities the power to issue
compliance notices against third parties
that provide certain facilitation services to
unlicensed operators such as facilitating
advertising or providing internet services
that would allow the unlicensed operator to
carry on its business. A failure to comply
with the compliance notice is also an offence.
Other provisions worth noting
The new legislation extends the offences
prescribed for “betting with minors” to
also make it an offence “to “create a betting

account” with a minor. Bookmakers should
take note of this as many bookmakers permit
an account to be opened, and in many cases
bets to be placed, subject to age verification
being provided. Technically this will be an
offence under the new legislation.
The legislation does provide that it is
a good defence to show that the operator
believed, and had reasonable cause for
believing, that the person was over 18, but
the age verification checks would most likely
need to have been carried out at the time
that the account was created rather than
later, to avail of this defence. If found guilty
of such an offence, the operator is liable to
a fine of up to €50,000 or imprisonment
for up to two years, or both, if convicted on
indictment.
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Betting on a new casino market
Dr Alan Littler, Kalﬀ Katz & Franssen Attorneys at Law, Amsterdam

T

he fact that regulatory
reform of the gaming
market is underway in the
Netherlands is no longer
news. Reforms to enable
the licensing of remote gaming have been
well documented and licensing is due to
commence in mid-2016. News that both the
Minister and State Secretary of Security and
Justice resigned from their posts on 9 March
2015 following a deal made by the public
prosecution service with a criminal in 2000,
a lost receipt and a parliament which felt
that it had been misled on the issue, will not
prove useful. At the very least these events
are likely to delay the reform process in the
short-term but the VVD party retains its
grasp on the Ministry, and all being well the
reform process will not be derailed.
Previously, we have cast a glance at the
planned reforms to the land-based casino
market in the article “Remote gaming bill
enters the parliamentary arena despite
negative council of state advice” (Autumn
2014 Issue). Indeed, the plans of the current
government to modernise the regulation of
gaming consist of three stands. Alongside
the remote sector there are plans to privatise
Holland Casino and to open up the casino
market to competition, and last but certainly
not least, introduce a transparent licence
allocation process for the semi-permanent
lottery licences. This grand design dates
from October 2012.
Mutterings surrounding the possible
privatisation of the land-based casino
monopolist Holland Casino are far from
new and pre-date 2012. On 30 January
2015 the Ministry of Security and Justice
published a draft bill to amend the current
Wet op de kansspelen 1964 (Betting and
Gaming Act), proposing that Holland
Casino is privatised and that scope for new
market entrants is created. In the following
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paragraphs key elements of the proposal are
highlighted, although worthy of note is that
the actual process of privatising Holland
Casino is not detailed in the draft bill; this is
a matter for the Ministry of Finance and will
be dealt with separately.
Holland Casino currently operates
fourteen venues, but following privatisation
this will be reduced to ten. Two additional
venues will be introduced, resulting in
sixteen casinos nationwide. Six of these will
be available to new market entrants. For the
purpose of distributing the venues across
the country, the Netherlands will be divided
into five regions. Based on a number of
factors, such as population and population
density, each region will be designated a
number of venues. Two regions will each see
an additional venue; the Northwest Region,
which currently has three casinos spread
over Amsterdam, Schiphol (Amsterdam
Airport) and Utrecht; and the East Region
where the cities of Enschede and Nijmegen
presently have a casino each.
Four of the five regions will see the future
embodiment of Holland Casino relinquish
a current venue; it is unclear as to which
region Holland Casino will continue to
hold its current full deck. Criteria for
determining which venues are to be divested
are also unknown. A core idea is that in
each region there will be different operators
and thus some competition between them.
Licences will be valid for fifteen years,
with operators having a two year period in
which to commence operations. Reference
is made to the fact that the licensing process
will be transparent and non-discriminatory,
and indications are that the process in
question will be an auction. However, for
the first round of licences another process
may be used as licences for some venues
could include legacy requirements regarding
Holland Casino’s existing premises and

personnel.
At present Holland Casino offers slot
machine gaming and table games, including
poker. The explanatory memorandum
makes clear that the government does not
foresee the Netherlands replicating large
scale venues such as those in Las Vegas and
Macau. Secondary legislation will detail
the size and nature of the future gaming
offer, but there is a suggestion that venues
could be as large as the larger existing
Holland Casino venues. Previously there
has been some discussion as to the extent
of Holland Casino’s non-casino gaming
activities. It would seem that under the new
regime operators will have more leeway to
provide other services away from the casino
floor; hotel and conference facilities, and
nightclubs, are provided as examples in the
explanatory memorandum.
It seems that the government intends to
keep remote casino gaming and land-based
casino gaming apart from one another. Only
those forms of gaming permitted under
the casino regime will be offered in future
casinos. Even if the operator also holds a
remote gaming licence, remote offers will
not be permitted in the land-based venues.
A public consultation on the draft
bill closed at the end of March; it will
be interesting to gauge the appetite for
change, both that which is home-grown and
international in nature. Thereafter the hands
which the two Ministries play should be
revealing.
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