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I

President Mike Zatezalo

n April the IMGL held its Annual
Spring Conference in San Francisco
which was well received. I would like to
thank the co-chairs of the conference
committee, John Maloney and John
Roberts, for their timeless efforts in putting together a
first class program including an appearance by the
former Mayor of San Francisco.
One of the highlights of each year is the IMGL
reception at G2E and the presentation of the
“Regulator of the Year Award” – North America.
The award is given in recognition of the regulator’s
overall contribution to gaming. IMGL is proud to
announce this year’s Regulator of the Year, Allen
Godfrey, Executive Director of the Mississippi
Gaming Commission. Allen has been the Executive
Director since 2011 and has been instrumental in
guiding the Mississippi gaming industry through
continued growth notwithstanding several natural
disasters including Hurricane Katrina. This award is
given annually based upon not only the recipient’s
contributions to the gaming industry but his overall
work as a regulator and a demonstration of service to
the community. Congratulations Allen.

The IMGL fall conference will be held on October
23-25, 2016, in Dublin, Ireland. Co-Chairs of the
conference, Joe Kelly and Sean McGuiness, have put
together a very strong program which will include panels
on Sports, AML in Europe, the United Slots and Asia,
Daily Fantasy Sports in the United States and Europe and
the Brexit and how it will impact the gambling industry.
The IMGL Masterclasses continue to be a popular
and sought after presence at gaming conferences
throughout the world. Recently, the National Council
of Legislators from Gaming States (“NCLGS”) asked
the IMGL to create a regulatory panel at its annual
conference in Boston, Massachusetts. Thanks to
Marc Ellinger and Bob Stocker for putting together
an outstanding panel on short notice. As a result,
the NCLGS wants the IMGL panel to be part of
their conference next year. Below is a list of IMGL
Masterclasses scheduled for the rest of this year.
Finally, the IMGL has set the dates for its 2017
Spring Conference in Miami, Florida, for May 10-12
at the Turnberry Isle Resort. Our co-chairs for the
conference are Marc Dunbar and Daniel Wallach. It
promises to be another great conference in keeping
with the IMGL’s educational mission.

DATE
September 8, 2016

KPMG – eGaming Summit Isle of Man

September 14-15, 2016

European Association for the Studies of Gambling – Lisbon, Portugal

October 30-November 3, 2016

International Association of Gaming Regulatory – Sydney, Australia

November 7-8, 2016

Malta iGaming Seminar (MIGS) – Malta

November 15, 2016

MGS Macau Gaming Show

November 22-23, 2016

Eastern European Gaming Summit – Sofia, Bulgaria

November 29, 2016

OFXG TLV + GO Gaming International Summit, Tel Aviv
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Belgium’s VAT on online gaming and
betting or how to best affect the charms
of an otherwise attractive market
by Tatjana Klaeser

I

t all started from a good intention:
closing a budget gap partly due to the
terrorist attacks in Brussels. This lead
the Belgian government, on 9 April
2016, to officially announce a series of
measures aimed at boosting its tax income. The
measures included a plan to terminate the VAT
exemption on private gambling and betting offers,
supposed to generate an extra 39 million Euros of
revenues for the State. The idea to apply VAT to the
private sector was then introduced and voted in a
Finances Bill adjusting the budget for 2016.
Despite the provisions of the Finances Bill being
immediately applicable and having already been
translated into the VAT act, it is not clear, at the
moment, how VAT is to be applied to gaming and
betting services. An explanatory memorandum from
the tax authorities has been announced for months but
was still not issued at the time these lines were written.
Nevertheless, the measures are already hugely
controversial as they do not apply to the National
Lottery’s products and will, eventually, adversely affect
Belgium’s regulatory efforts to channel consumers
towards a regulated market.
The VAT debate
The decision to submit all private gambling and betting
offers to the application of VAT was introduced on
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25 May 2016 through a short reference in the general
presentation of the new Finances Bill to adjust the
budget for 2016. With no further indication as to the
calculation method, it is merely declared that 39.000
million Euros will be generated by terminating the
exemption of games of chance and betting from VAT.
The regional government of Wallonia, home to 4
casinos, 82 arcades, 270 betting shops, 460 bookstalls
and 2.700 cafés, immediately opposed the government’s
resolution and requested the meeting of a Conciliation
Committee, a typically Belgian way to solve conflicts of
interest between the federal and regional Governments.
The Committee gathered on 25 May and verbally
agreed that only the online gambling and betting
sectors should be subject to VAT.
Despite a negative opinion from both the Audit
Court and the Council of State, and without any
amendment to limit the application of VAT to the
online sector, the bill was passed on 30 May 2016,
with effect as from 1 July 2016.
At the same time, the Minister of Finances
declared on the tax authorities’ web site, that the
entry into force of the new taxation is delayed until
1 August 2016, to “allow the sector to prepare the
changes” and the tax administration to “issue a
memorandum which discusses the practical aspects
and consequences of these new rules”. More than one
month after the new rules are supposed to enter into

force, the explanatory memorandum has
still not been issued.
To apply or not to apply? The practical
situation today
The statements of the new Budget law were
translated into legislation. Several sections
of the VAT Act were amended accordingly.
Article 44 §3, listing VAT exemptions,
now states that are exempted from VAT (i)
lotteries and (ii) other games of chance or
games for money, except those provided by
electronic means. The distinction between
offline and online games, called for by
Wallonia at the Conciliation Committee, has
thereby been made.
As a matter of certainty, only online
games and bets are now subject to VAT.
Whether this also covers the National
Lottery’s gaming and betting offer is a
matter of interpretation. Indeed, not all
products offered by the Belgian National
Lottery should technically qualify as
lotteries. Article 1, §14 of the VAT Act
provides a new definition, from a tax point
of view, of the terms “games of chance,
games for money and lotteries”. Accordingly,
lotteries exempted from VAT refer to
operations requiring the purchase of lottery
tickets. A narrow interpretation of the
definition should therefore lead to rejecting
the exemption for the National Lottery’s
gaming and betting products.
One question remains: in the current
context, should operators already start to
collect VAT? Strictly speaking, the answer
is yes. The changes brought by the Budget
Law have been translated into the VAT
Act and the Minister only delayed their
application until 1 August 2016. However,
no information has been given as to how the
tax should be calculated.

It is worth mentioning that the concept
underlying VAT is that this tax is supposed
to be a neutral operation for the merchant
or services provider as it should be borne
by the end-customer. This core principle
cannot be applied to an industry segment
built not on purchases and services to
consumers but on wins and losses by players.
The European legislator himself seems to
consider the gambling and betting industry
to be maladjusted to the application of VAT.
It would not make sense to charge an extra
21% (the Belgian standard VAT rate) on all
player deposits made.
To be on the safe side, operators would
be well-advised to already start budgeting
VAT, on top of the 11% gaming tax on gross
gaming revenue. For foreign providers,
this may mean that they have to register to
Belgian VAT, given that services provided
by electronic means are taxed where their
end-customer is located.
VAT on gaming in the cross fire of critics
Although the application of the new VAT
provisions is not yet certain, the measures
have already attracted fierce critics from
public authorities, regional governments as
well as at private industry level.
Before the adoption of the new Budget
Law, both the Council of State and the
Audit Court had rendered a (non-binding)
negative opinion against the Bill.
The Court of Auditors considers the
revenues anticipated from the reform to be
over-estimated and relying on a calculation
which is in fact based on a mistaken ratio
between online revenues and total revenue.
The industry adds that it actually expects
to be able to reduce the VAT burden by two
thirds by deducting the VAT it currently
pays for running its online business.

At a regional level, the government of
Wallonia expressed its concerns that VAT
on online gambling and betting will have
an impact on the already struggling landbased sector because of the Belgian “offline
requirement”, whereby online gambling
licenses are tied to the bricks and mortar
business. As a result, Wallonia fears that
jobs could suffer, in a region where the
private gaming sector has an important
role to play.
On top of leading to double taxation
for online operators, the VAT will impact
the gambling tax revenues, which are a
regional competence and source of income.
The collection of federal VAT leads to
a reduction of the tax base collected at
regional level through the gaming tax.
Arguments can be made that the new
VAT provisions affect the overall balance
in the distribution of powers but also of
public finances between the federal and
regional government levels. Application
of a federal VAT to gaming and betting,
which are a regional matter, breaches the
laws on attribution of competences and
financing between the federal and regional
powers. These laws contain the core
principles of Belgium’s federal structure and
Constitution. The reform may therefore
also be considered to breach the principle of
federal loyalty.
The Court of Auditors noted that the
proposed measure is likely to be the subject
of judicial proceedings and it is very
likely that regional governments will file
a claim for annulment before the Belgian
Constitutional Court on these grounds.
Critics at a regional level are backed
by the industry, which also advances
arguments based on the violation of the
principle of equal treatment. One of the
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main points against the new tax provisions
is the distortion of competition between
the National Lottery (exempted from VAT
as well as from the gaming tax) and the
private sector which has to bear all these
tax burdens.
The difference in treatment between
National Lottery and private sector relies
only on public character of the Lottery,
regardless of the actual nature of the
service provided. It can hardly be argued
by the National Lottery that its offer
is not in competition with the private
sector, especially when it develops and
advertises a gaming and betting offer
largely exceeding the scope of traditional
lotteries. The National Lottery actually
benefits from an exorbitant status and
protection regime which does not appear
to be reasonably justified nor proportional
in light of their market practices. Critics
of illegal State aid are being heard and this
would be even more the case if the new
VAT provisions were to be interpreted
as not applying to the National Lottery’s
offer at all.
Discrimination concerns may further
arise from the differentiated treatment
between the online and the offline sector.
Although the specificities of the Belgian
market result in a strong connection
between online and land based gambling,
a differentiated taxation could result in a
breach of the principle of fiscal neutrality.
Last you need is tax, or how
exaggerated tax on gambling can
adversely affect a legal market
Gambling tax is part of a fragile balance
between restrictions and attractiveness
in all regulatory regimes across Europe.
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The challenge for legislators is to create an
environment where business can thrive,
while players’ and public interests are
being safeguarded. In this context, tax
considerations are absolutely crucial, as they
directly impact licensed operators’ ability to
compete with black market offers, especially
for the online segment.
Consequently, the new increase of the
tax burdens on the Belgian online private
sector can only harm the regulator’s efforts
to channel players and online operations
towards a legal market. The Belgian
Gaming Commission expressed these
concerns before the Budget Bill was passed.
Unfortunately, the country’s regulation
authority has not even been consulted in
the political process, while the changes
to brought to the tax system are likely to
put at risk fundamental policy objectives
such as fighting the black market, ensuring
players are protected, safeguarding jobs
and regional tax revenues.
In the end, if the calculations of the
Court of Auditors and the gaming industry’s
expectations to deduct VAT are correct,
the financial impact of the new provisions
should remain rather limited. The Belgian
government, although not generating the
expected extra revenue, will at least not have
too seriously affected a well functioning
industry. Nevertheless, the VAT exemption
for lotteries, the resulting distortion of
competition and the adverse effect on
Belgium’s balance of federal and regional
powers, are likely to call for a judicial
overhaul of VAT on gambling and betting
operations. The newly introduced measures
shed a bad light on a country which is
already under European scrutiny for its
gambling regulation.

Tatjana Klaeser is a Member of
the Brussels Bar Association and
partner at the Law firm Klaeser
Avocat, competent for the French
and Belgian market.
Tatjana has a broad experience
in different areas of IP and IT
law, especially in the gambling
sector advising both land based
and online operators in matters
ranging from licensing to the
development of tailor-made
strategies for local markets.
She contributes to scientific
research and publications within
the area of gaming law, fair trade
practices, intellectual property
and information technologies and
is often interviewed as an expert
in these fields.
Tatjana is further involved on
an academic level where she has
accepted a teaching position within
the Sports Law Master course at the
Aix-Marseille University.
Tatjana@klaeser.info
www.klaeseravocat.com

VAT treatment of gambling etc for
off-shore operators
by Dario Garcia

I

n this article we conduct a review of the
VAT treatment for gambling and the
revenue protection measures available
to Member States in the EU and in
particular the approach adopted by the
UK. We finish off with a short speculation on what
Brexit might mean (perhaps not that much).
EU Law
This is found primarily in Council Directive
2006/112/EC (the VAT Directive) and Regulation
282/2001/EU on VAT (“the VAT Regulation”).
Article 135.1(i) provides for the exemption of
“Betting, lotteries and other forms of gambling,
subject to the conditions and limitations laid down by
each Member State;”
The apparently very wide discretion allowed
to Member States to limit the scope of exemption
(limited only implicitly by the obligation on each
Member State to respect the general principles of
EU law, in particular prevention of distortion of
competition) coupled with the unlimited freedom
allowed Member States to impose other gaming and
gambling duties, makes the gambling sector possibly
the least harmonised of any in the EU.
Notwithstanding the close fraternal relationship
between EU Member States, each remains extremely
jealous of its own tax base. Each is keenly aware
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of the threat posed to its tax base by cross border
shopping, within and outside the EU, particularly
in the digital age which in many sectors has made
this strikingly easy. One such sector is the online
gambling market.
EU law allows a surprising degree of national
protection in a supposedly single market, particularly
in the field of electronically supplied services. A
consideration of the nature and effect of these
protectionist measures, particularly as they affect the
gambling sector, is therefore necessary.
Place of supply: electronically supplied services
Article 2.1(c) of the Directive subjects to VAT:
“The supply of services for consideration within a
Member State…”
Where a supply takes place is therefore
fundamental in determining the proper VAT
jurisdiction. Not surprisingly, there are detailed rules
for determining this. We are focusing on gambling,
so it will be assumed that the consumer is a private
individual acting as such.
In such a case (business to consumer) or (“B2C”)
the basic rule respects the “origin” principle.
Accordingly Article 45 of the Directive provides:
“The place of supply of services to a non taxable
person shall be the place where the supplier has
established his business…”

Application of such a rule encourages EU
private consumers to shop in no or low VAT
jurisdictions since if they do so at home they
naturally suffer a permanent VAT cost. The
easier it is to “VAT shop” the more damage
will be done to both domestic operators and
national exchequers.
Cross border shopping for digitally
available services, like betting and gaming
(but also such services as telecoms and
broadcasting) present no real barriers.
Little surprise then that the basic origin
principle (Article 45) in the case of such
services is replaced on a general basis by
the “destination” principle. Accordingly
Article 58 provides that the place of supply
of “electronically supplied services” to non
taxable persons (i.e. private consumers) is
where the consumer is
“established, has his permanent address
and residence or usually resides…”
Article 59a of the VAT Directives gives a
discretion to Member States if application of
the Article 58 destination rule leads to the
place of supply being outside (not inside)
the EU, for example because the consumer
resides in a third country. If the Service
is actually used and enjoyed in a Member
State, then to that extent, the supply may
be pulled into that Member State. The UK
has exercised this discretionary power for
certain services, including electronically
supplied ones.
Let us return to what may be caught as an
“electronically supplied service”.
Annex II of the VAT Directive provides
that it
“includes games of chance and gambling
games…”

That does not mean that such gambling
and games are always electronically
supplied. The EU VAT Committee is of
the view that not all distance gambling is
necessarily electronically supplied.
It has to be remembered of course
that the jurisdiction to the tax at the
country of destination (Article 58) or of
use and enjoyment (Article 59a), is of
little consequence unless the gambling is
removed from the scope of exemption. As
has been seen, the exemption is particularly
elastic, so Member States have moved to
tax certain betting and gaming, including
(not surprisingly in view of the protectionist
policy drivers) by reference to whether it is
supplied electronically. In the UK exemption
remains in place, even if electronic supply
is made.
Is the gambling electronically
supplied
The VAT Regulation provides more detailed
guidance on implementation of the VAT
Directive and provides at its Article 7.1 that
“Electronically supplied services [are]
essentially automated and involving
minimal human intervention…”
It follows that if human intervention is
more than minimal and where the process
is not automatic, then the service is not
electronically supplied. The destination
principle will not then apply so that the
origin one (in Article 45) of the Directive
remains in place. It follows then that where
a gambling service is not electronically
supplied, the place of supply remains where
the operator is located so that the incentive
to go VAT shopping remains.

Application of the electronic supply
criterim is not itself without difficulty. It has,
for example, been argued that fixed odds
betting is not an automated process and
requires significant human intervention.
It is quite unrealistic to expect detailed
legislative/regulatory provisions of a
binding nature to be promulgated to secure
harmony at an EU level. The most that can
realistically be hoped for is guidance from
the EU VAT committee. However, whilst the
EU Committee may give such guidance in
due course, this is, at its highest, only ever
of persuasive authority: it is not binding.
Resolving the question requires a technical
evaluation, itself allowing a degree of
appreciation and so inevitably a difference
in approach. Given also the margin of
discretion allowed to Member States in
the scope of exemption, there will remain
differences in application between Member
States. Test cases may be taken to the Court
of Justice of the European Union (ECJ) but
it should be remembered that the Court can
only go so far as to lay down the principles
of general application in determining the
degree of discretion available to Member
States and the right approach to its exercise.
Matters of detailed factual and technical
evaluation will be left to national courts. The
decision of a Member State national court
does not bind another Member State.
It will be remembered that for both non
electronically supplied services and ones
which are so supplied, including gambling,
Member States have a power under Article
59(a) of the Directive to relocate the place
of supply of services if that would otherwise
be outside the EU. The relocation takes the
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supply to where it is “effectively used and
enjoyed” by consumers in the Member
State. Of course, this only has any point if
the gambling is not exempt in the particular
Member State in question, but in that
regards one comes back to the wide measure
of national discretion given.
In concluding this part of our discussion
it may therefore be concluded that in terms
of the VAT liability treatment of gambling
services, the road to anything like EU
harmonisation is likely to be long and
difficult, with no certainty as to what would
be at its end.
Other Issues
There are other issues which merit
consideration:
• The measure of taxable turnover;
• Other applications of the use and
enjoyment relocation technique;
• Compliance/registration issues.
• We take each of these in turn.
Taxable Turnover
The orthodox view is for a gross profits basis
of assessment. This requires VAT (where it is
due) to be paid not on nominal receipts (i.e.
total stakes) but rather on such receipts less
winnings, where there is a legal obligation to
pay them out.
There is EU case law, guidance (from the
EU VAT Committee) and, in the case of the
UK, national guidance from HMRC (VAT
Notice 701/29).
In Town and County Factors Limited,
Case C-498/99 the ECJ found that the
taxable turnover for the organiser of the
UK “Spot the Ball” competition was the
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full amount received, without deduction
of prize money paid out. This was,
however, on the basis that there was no
legal obligation to pay out such prizes,
the operator being bound in honour only.
The operator therefore, as a matter of law,
had the full amount of entry fees freely at
its disposal so that the full fee was to be
regarded as the consideration.
In contrast, in its earlier decision in H J
Glawe Spiel, Case 38/93, the ECJ had found
differently. In Germany the operator of
gaming machines was legally obliged (by
statute), through the internal mechanism
of the gaming machine, to pay out a certain
proportion of receipts as winnings and keep
them separate in the machine until paid out.
The operator’s taxable turnover was found to
exclude winnings paid out.
The majority view of the EU VAT
Committee is that the two decisions can
be reconciled on the basis that a legal
obligation to pay prizes (statutory or
contractual) is sufficient for their exclusion
from the taxable amount. UK HMRC
guidance advances the same treatment.
Use and Enjoyment
Mention has already been made of this tax
base protection measure, available under
Article 59(a) of the Directive, in specified
factual circumstances. This measure also
extends to services supplied business to
business (B2B), where they are supplied from
an EU business to a non EU business recipient.
Let us say that, for example, an offshore
(outside EU) gaming operator supplies
gambling services (electronic or otherwise)
to a UK payer. To attract other customers

it will buy UK advertising services. The
basic rule for B2B services is not the origin
principle (i.e. taxation in the country where
the supplier belongs) but the “destination”
principle (i.e. tax in the country where the
gambling operator belongs): Article 44
of the VAT Directive. This would mean,
where the offshore destination country
has no VAT, that the advertising will
be obtained VAT free. If the gambling
operator were located in the UK, it would
have to pay VAT which, because gambling
is generally exempt in the UK, would
represent a permanent cost to the operator
(as irrecoverable input VAT).
The UK can under Article 59(a) (as it
has signalled it may do) alter the basis for
taxation of services supplied to offshore
operators by substituting the destination
principle for an effective use and enjoyment
one. The UK could then say that the offshore
operator itself uses and enjoys UK provided
advertising services in the UK so that the
advertising provider will be required to
charge UK VAT.
The use and enjoyment relocation facility
can be applied to most services made to a
non EU business customer. However, the
use and enjoyment test, being a factual
one (so in principle to be determined by
national courts, not the ECJ), is not without
difficulty (so allowing for a considerable
degree of variation in application). Again,
an operator offering its services in various
countries could advertise through its
sponsorship of a major sporting event in
one country only, which would televised
in all its markets. Plainly the advertising
service in used in all those markets even

though the event takes place in one of them
only. An apportionment would be expected,
though the basis for that is not determined
under EU law so that effectively each
Member State is in competition for a share
of the VAT revenue with no binding basis
for apportionment on EU wide basis being
in place, and no Member State being bound
by the decisions of the Courts in another.
Compliance
In principle, a gambling operator would
have to register for VAT in each country in
which it has private consumers, unless of
course that country exempts the gambling
in question. That requirement presents a
considerable compliance burden. This can be
somewhat mitigated by the One Stop Shop
(“OSS”) registration facility. Put simply, this
allows registration in one Member State only,
through which VAT for each other Member
State is collected (at the rate in each such
Member State) and accounted for to the
host country. The OSS host Member State
then passes the VAT collected to the other
Member States via a clearing/settlement
system to be operated by the EU. The
operator still has to deal with various VAT
rates and have in place auditable systems
to ensure proper accounting and linkage of
customers to the right country.
Brexit
As has been explained, the rules at EU
level are somewhat elastic: they allow
considerable latitude for Member States in
terms of the scope of exemption for betting/
gambling and in taking measures to protect
national VAT revenues.

EU law also allows national gambling taxes,
Brexit itself therefore has no indications for
UK national policy in this regard.
As a matter of national policy, the UK
has applied the VAT exemption very widely:
Group 4 of Schedule 9 to the VAT Act 1994
provides for exemption, without limitation, of
“The provision of any facilities for the
placing of bets or the playing of any games
of chance for a prize”.
Brexit itself has no discernable impact on
this policy, but neither did EU membership.
The UK has signalled that it may apply “use
and enjoyment” measures to ensure taxation
of services provided to offshore gambling
operators but, again, Brexit itself is unlikely
to impact this policy, though the UK could
extend its effect to EU based operators. This
will of course depend on the UK’s relationship
with the single market following Brexit.
One clear implication for Brexit will be
that the UK will not be able to host the
OSS registration for an offshore operator.
They will therefore have to find another
Member State home in the EU and register
the OSS there.
Conclusions
The landscape is complex. At present EU
law allows for significant diversions of
approach in Member States, particularly
as to the scope for exemption and also for
protectionist supply relocation measures
to safeguard national revenues. The broad
range of discretions available to Member
States mean that harmonisation of the
EU market is someway off and, of course,
following Brexit the UK is unlikely to be a
full member of that market.

Dario Garcia is a Consultant in the
Tax Litigation Team at Mishcon
de Reya LLP. He is a leading
practitioner in indirect taxes,
particularly in financial services.
dario.garcia@mishcon.com
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Guiding DFS operators across the pond
– DFS in supposedly “unregulated”
European markets
by Dr. Matthias Spitz and Jessica Maier

D

Matthias Spitz

Jessica Maier

aily Fantasy Sports (‘DFS’) have
been quite the phenomenon and
craze in the U.S. for some years now.
However, with the popularity of the
game came the regulators’ interest
in the qualification of the game (gambling/skill/
combination of both) and the potential need for
licensing under gambling laws and/or creating
specific regulation for DFS operations – not least to
join in on the fun and potentially gain some tax
revenues in the process.
Multiple U.S. states have moved to regulate DFS in
some way or another, yet the regulatory approaches
taken by the states differ considerably throughout
the U.S. Whilst some states have chosen to clarify
by legislation that DFS is legal or have provided for
specific DFS regulation, DFS remains prohibited in
other states and/or is qualified as gambling operation
requiring a licence.
Let alone the inconsistency of U.S. DFS-regulation,
one will clearly have to conclude that things have
become more complicated and that the unregulated
days of DFS in the U.S. have long gone.
All the more reason for U.S. DFS operators to try
out and test new, potentially lucrative DFS markets
elsewhere.
Would Europe, where only few countries have
specific DFS regulation or guidelines in place and as a
consequence most countries seem “unregulated”, be a
viable option?
Taking Germany as an example, the following will
outline the key regulatory issues and potential pitfalls
DFS operators will be confronted with in supposedly
“unregulated” European DFS markets. The article
will emphasize the importance of potentially having
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to make adjustments to the product depending on
the (gambling) regulations that are in place in the
respective jurisdiction in order to ensure compliant
and tax-efficient operations. Clearly, the extent to
which the product will have to be adjusted will be
a determining factor when making the decision on
which European markets to enter.
“Gambling”?
Much like in the U.S., starting point of any legal
discussion on DFS in Germany or any other country
where DFS is not specifically regulated, will be whether
the offering in question at all qualifies as “gambling”.
German gambling regulations, namely the
Interstate Treaty on Gambling, subjects all “games of
chance” to Germany gambling regulations. A “game
of chance” consist of three elements which have to be
met collectively and is a game where (1) the player
pays a consideration of money’s worth in order to (2)
acquire a chance to win a prize of money’s worth, and
(3) the outcome predominantly is a matter of chance.
Germany, current FIFA World Cup champion and
a football-obsessed country full of aspiring football
managers and wannabe-coaches, has of course already
seen courts rule on the question of whether a certain
manager-style fantasy league game qualifies as a game
of chance or not.
In 2013, the Federal Administrative Court (the
‘Court’) clarified that a fantasy league game where
players let their virtual football teams compete against
each other and winnings depended on whether and
how the real-life Bundesliga players met certain
criteria in a real-life game did not qualify as a game of
chance, despite players paying to register a team and
being able to win prizes if at the end of the month/the

end of the season their team ranked among
the best teams.1
The Court argued that the game did not
qualify as a game of chance since players
paid an entry fee but at all times knew that
their registration alone would not suffice to
have a chance at winning prizes, that they
would have to undertake further steps (e.g.
put together a team) in order to achieve a
chance to win and that the entry fee would
be lost irrespective of whether the player
decided to proceed with putting together
the team or not. It, therefore, did not find
the consideration given to be sufficiently
linked to the acquisition of a chance to win.
Although the Court hinted at the importance
of evaluating the extent to which the player’s
own actions are relevant in the game, it did
not specify whether it considered the fantasy
league game in question to be a game of skill
or consisting of predominantly skill, rather
than chance elements.
If the element of skill involved in a DFS
game is the predominant factor determining
the outcome of the game, the game will
not fall within the scope of German
gambling regulations. Due to the lack of
specific regulations on games which are
predominantly determined by skill, rather
than chance, said game will not require a
gambling licence in Germany. Operators
will, however, have to comply with basic
consumer protection standards.
The question of whether a DFS game falls
within the definition of gambling will have
to be assessed on a case-by-case basis.
“Gambling”!
Should the element of chance have to
be considered the predominant factor
determining the outcome of the game and
the consideration given to play be directly
linked to the acquisition of a chance to win,
things get a little bit more complicated.
Unlike e.g. in the UK, where major
U.S. operators tested the waters and were
1 Federal Administrative Court, judgment of 16 October 2013,
file no.: 8 C 21.12.

required to obtain a (software and) pool
betting licence, a DFS game which were
to fall under the definition of a game of
chance as per German gambling regulation
and involved a prize-pool would likely
have to be considered a lottery under
German law.
In consequence, operators offering such
a DFS game would at the moment not be
able to obtain a licence for their operators in
Germany, since the operation of lotteries is
exclusively reserved for the state monopoly.
Whilst the state monopoly on lotteries
may be criticised and arguably violates EU
law, operators may understandably have
reservations to risk “unregulated” operations
in the Germany, not least since the German
state-controlled lottery companies have
been known to be fierce when it comes to
defending “their” market shares.
Ways to react
The means to go about this issue and reduce
the unnecessary risk of being accused of
operating unlawful gambling is to critically
assess whether and to which extent the
offering can or should be adjusted so as
to ensure that either the skill element is
the predominant factor determining the
outcome and/or to ensure that the payments
involved do not qualify as “consideration
of money’s worth paid in order to acquire a
chance to win a prize of money’s worth”.
Options e.g. are to incorporate fees similar
to the entry fee in the Super-Manager-case
which the Federal Administrative Court
ruled on.
What about tax?
Finally, DFS operators will have to consider
tax implications when assessing the viability
of the offer.
In Germany, the applicable tax-rate if the
respective DFS game may be considered a
game of skill is likely to be 19% (VAT). If
a DFS game were to qualify as a game of
chance as per the Interstate Treaty and were
to feature a prize pool, the 16,66% lottery
tax would apply.

Matthias Spitz is a partner at
MELCHERS law firm and member
of the IMGL. He can be reached by
email: m.spitz@melchers-law.com
Jessica Maier, LL.M. is a gaming
attorney with MELCHERS law firm.
She can be reached by email:
j.maier@melchers-law.com
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International Masters of
Gaming Law Regulator of the Year,
North America 2016
by Sue McNabb

E

ach autumn, International Masters of
Gaming Law (IMGL) recognizes
outstanding regulators based on
stringent standards, including
preeminence in the regulatory field
and their noteworthy contributions to the overall
body of regulatory work.
The regulators are selected from various
jurisdictions internationally based on a rigorous
nomination and review process. The categories
are Europe, North America, South and Central
America, Australasia, Indian Country, and Evolving
Jurisdictions. A regulator is not necessarily chosen
from each category in each year. They are selected
only if they receive the required nomination and meet
the demands of the review procedure.
The specific criteria for the selection process
include that the overall body of work as a regulator
be exceptional and that the regulator make
contributions to the gaming industry as a whole
while demonstrating noteworthy achievements in
the regulation of the industry. The nominee must
also provide a stable regulatory environment in the
jurisdiction, be identified as a person of high integrity,
and demonstrate service to the community.
Through this annual selection process, IMGL
continues its mission of “advancing gaming law
through education” by selecting regulators who
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reflect a similar mission in their management style
while serving as role models in the regulatory
environment. This year’s sole recipient of the award
for IMGL Regulator of the Year certainly reflects these
characteristics in his professional approach to the task
of regulating a challenging gaming market. IMGL is
proud to announce the Regulator of the Year, North
America: Allen Godfrey, Executive Director of the
Mississippi Gaming Commission. Director Godfrey
joins last year’s notable honorees, Mark Ostrowski,
Regulator of the Year, North America; Jenny
Williams, Regulator of the Year, Europe; and Manuel
San Roman Benavente, Regulator of the Year, South
and Central America.
Regulator of the Year - North America
Allen Godfrey, Executive Director
Mississippi Gaming Commission
Allen Godfrey is a Certified Public Accountant
and holds a Bachelor of Science degree in Business
Administration from Mississippi State University.
Mr. Godfrey began his career in gaming in 1991
as a Tax Auditor with the Mississippi Department
of Revenue. During this time, the responsibility of
regulating gaming in MS fell under the direction of
the Mississippi State Tax Commission, Department of
Revenue, which was the regulatory body for casinos
in Mississippi prior to the formation of the Mississippi

Gaming Commission in 1993. With the
Tax Commission, he was responsible for
developing internal controls and auditing
the casinos during the early days of gaming
in Mississippi. Mr. Godfrey states, “I was
fortunate to be in the division that was
tasked with the regulation of this new
industry. I worked closely with the industry
professionals and developed a working
relationship with them as the market grew.”
He further states of this period in his career
that he enjoyed the early years, “as the
learning curve was straight up for me and
many others. It was an exciting time to be
a young man in a position to work with
such professionals as those that work in
the gaming industry.” Mr. Godfrey now has
nearly twenty-five years of public service
with the State of Mississippi.
Allen Godfrey has served as Executive
Director of the Mississippi Gaming
Commission since 2011. He first came
to the Mississippi Gaming Commission
in 2003, serving much of that time as
Deputy Director. Of these early years, then
Executive Director Larry Gregory states:
“Allen served as my deputy director while
I was executive director of the Mississippi
Gaming Commission, a position I leaned
on heavily in my day to day operations
at the MGC. Time and again, he handled
every issue and transaction with the utmost
integrity and dedication, always reaching
every decision with great thought and
reason, always balancing what was best for
the state with what was fair to the industry.
He has continued to operate in this manner
in his position as executive director, and this
leadership has resonated throughout the
country, as gaming companies respect his
oversight and direction of gaming regulation
in our state.”

During his tenure with the commission,
Mr. Godfrey has been instrumental in
guiding the industry through continued
growth, as well as assisting the industry to
overcome several disasters. He was involved
in the State’s efforts to rebuild the coastal
casinos after Hurricane Katrina in 2005. He
also had to help lead the industry through
the major Mississippi River flood of 2011
that impacted multiple casinos along the
Mississippi River and the BP oil spill of 2010
that affected the Mississippi coastal gaming
market. Of these difficult times, Godfrey
states, “During and after each of these
events, I watched as each gaming operator
paid their employees for months after the
event happened, and it really showed me
what good companies they were, run by
compassionate people, and it impressed me
tremendously.” Director Godfrey evidently
has respect for those he regulates.
Since he took over as Executive
Director in 2011, he has spearheaded new
regulations aimed at requiring increased
non-gaming amenities at casinos to drive
tourism and economic development. Mr.
Godfrey served on the State Taskforce
on Internet Gaming and Sports Betting
which was assembled in 2014 to assess
the prospects of online gaming and sports
betting in the State. Recently, Allen was
again asked to sit on a task force to evaluate
recent laws passed to allow Daily Fantasy
Sports in Mississippi. He is regularly called
upon to speak at gaming conferences
around the country and is looked upon
by his peers as a person of great
leadership and high moral
character. Mississippi
is considered to
have a strong and
stable regulatory

environment, and much of that is owed to
the achievements and contributions that
Allen Godfrey has made to the industry.
(Excerpt from recommendation).
Asked about the challenges of a
regulator in general, Director Godfrey
states that being able to react in a timely
manner to the changes or advancements
in technology in this industry is a great
challenge to regulators today. We asked
if he has advice to offer other regulators
and to those they regulate, and he states,
“Always get all the facts before you try to
make a decision, do not have knee jerk
reactions to situations. To those that are
regulated, be truthful and upfront even
it costs you financially.” To others in the
industry – attorneys, industry executives,
educators and regulators - he offers the
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following comment, “I would encourage
people to learn everything they can about
whatever business they are in, to take
advantage of any training that is offered so
that they are prepared when opportunities
present themselves.”
Discussing his many achievements and
which is most meaningful to him as a
regulator, Director Godfrey states, “I hope
I have achieved a respect among industry
professionals and they know me as a man
of my word. I feel I have contributed a
common sense approach and as much as
our statutes allow it, an environment that
allows our operators to be operators and not
worry about our agency micro managing
them.” Certainly, he has achieved this high
level of respect among industry greats. His
peers in gaming around the state praise
his achievements in his regulatory style.
He further states, “I have met some of the
most interesting people in the world and
have developed friendships with industry
professionals, and the challenge for me is
always keep it on a professional level and
remind staff that we have our job and they
have theirs.”
Professor Ronald Rychlak of the
University of Mississippi law school states,
“Allen Godfrey’s clear vision and firm
leadership have assured operators and
consumers of safety, security, and fair
treatment. He has ensured the integrity of
the industry, maintained public confidence,
and promoted economic development in
the state.” A past member of the Mississippi
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Commission, Leonard Blackwell II,
states, “Allen Godfrey has been a steady
influence to insure the continued tradition
of good gaming regulation in Mississippi.
Through Allen’s knowledge and experience,
he has guided the gaming industry in
times of economic downturn and during
the resurgence of development we are
now experiencing. I know of no better
example of honest and able excellence in
gaming regulation than Allen Godfrey.”
An attorney who works in the gaming
industry in Mississippi, Scott Andress,
states of Chairman Godfrey, “I’ve had the
pleasure of interacting with Allen Godfrey
over the course of my entire legal career.
At the Mississippi Gaming Commission
and previously at the Department of
Revenue, Allen has consistently conducted
his various roles with an overriding sense
of fairness, while never losing sight of the
big picture. As MGC Executive Director,
he has led the agency under successive
Commissioners and sea changes at the
Legislature, and also guided the industry
across dynamic and sometimes turbulent
periods. The consummate family man
and public servant, Allen is an admirable
example not only for those tasked with
regulating gaming, but for all of us.”
Finally, a prior Regulator of the Year
in Mississippi, Larry Gregory, now
Executive Director of the Mississippi
Gaming and Hospitality Association, states
emphatically, “His work speaks volumes of
the kind of man he is - efficient, organized,

and result-orientated. The resiliency of
the Mississippi gaming market has been
buoyed by Mr. Godfrey. Much is owed to
the achievements and contributions that
Mr. Godfrey has made to the industry. He
is fair, thoughtful, and upright, traits that
cannot be fabricated or easily swayed.”
These praises of Director Godfrey’s
regulatory style and integrity certainly
reflect his notable achievements in the
industry and insure his place of honor as
an IMGL Regulator of the Year.
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Does Compliance matter?
by Frieder Backu

C

ompliance with a focus on remote
gambling operations and under
consideration of the different roles
of involved stakeholders

The world is getting more complex for remote
gaming operators. Despite the fact that the internet is
a borderless medium, national regulatory frameworks
differ substantially. Moreover, the legal environment is
changing continuously and the development is far from
being completed.
What is more, the operation of gaming websites
in many cases is the result of a collaboration of a
number of parties including the operator itself, third
party providers for games, software, technical services,
payment or white label providers.
In this article a number of aspects are examined
which may be worth considering by a European
gaming operator who acts cross border and offers its
services to customers in Europe. There is no intention
to provide a comprehensive and detailed presentation
of all legal issues which can occur, rather the aim is to
summarise crucial aspects in the sense of a checklist
arising from experiences gained in advising operators
acting in Europe.
I. General Aspects
1. Introduction
Generally speaking, compliance means conforming
to applicable laws, provisions or standards. It
is commonly understood in most jurisdictions
that the management of a company is principally
responsible for obeying applicable law. Depending
on additional requirements the management can
also be held liable personally in case applicable law
is violated.
During the last decade the European gambling
market has been subject to a number of significant
changes. This applies both to the regulatory and legal
environment for remote gambling operators as well as
to rapid technological progress.
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In a number of legal fields there has been a
development towards EU wide harmonisation. Inter
alia, this concerns consumer protection and data
protection law or money laundering regulations.
At the same time there has been a development
towards differing national gambling regimes within
EU member states. Following the decision of the
European Court of Justice of September 9, 2009
(C-42/07 - Liga Portuguesa) it became apparent that
the principle of mutual recognition does not apply to
gambling activities. As a consequence, member states
continued to establish individual licensing regimes
and request operators from abroad to obey national
regulations. In many cases it is questionable whether
these national regulations comply with the freedom of
services granted under European law.
Technological progress has resulted in specialisation.
Remote gambling operators frequently do not develop
and provide all technology and activities by their
own means. Instead they add games, technology or
services of third parties to the portfolio they offer to
the customer.
White label providers offer all kind of software
or services which are necessary for the operation
of an online-casino or sports betting site including
complete turnkey-solutions.
2. Applicable Laws and Regulations
It is evident that remote gambling operators are
subject to the regulations of the state where they are
located including applicable corporate law, labour
law, social security law, insolvency law, antitrust law,
competition law, national tax law, etc.
Moreover, remote gambling operators acting cross
border may also be subject to additional provisions
including the following:
• regulations on a European level which directly apply
and which are to be converted into national law;
• law and regulations on a national level of a state
where customers or
• where contractual partners are located.

3. Variety of Involved Parties including
White Label Operators
As mentioned above, the operation of a
gambling site in many cases is the result
of a collaboration of a number of different
stakeholders. In this regard operators
conclude B2B agreements with providers
for software solutions, payment solutions,
hotline services, content, (affiliate)
marketing or hosting and other services as
illustrated below:

Provider A
(Games)

partners of an operator including white label
operators. Furthermore, compliance as well
as appropriate documentation may have
substantial impact on the value of a company.
II. Compliance in specific Fields
1. Compliance with Gambling
Regulations
a. State of Residence
It is obvious that an operator should comply
with applicable licensing requirements

B2B-Contracts between
Operator and Providers

B2C-Contract between
Operator and Player

Provider B
(Software)
Provider C
(License)
Provider D
(Payment)
Provider E
(Services)

XYZgames.com
National law
applicable to
Operator

Provider F
(Marketing)

Customer
National law
applicable to
transaction with
Customer

...

Provider X
(etc.)

Applicable EU Law

National law
applicable to
Provider

Moreover, there exist white label providers
who supply part of or even all relevant services
necessary for the operation of a gambling
website. Such white label providers themselves
might have entered into contractual
agreements with respective subcontractors.
Due to the fact that the provision
of remote games in the internet is an
international industry with involved parties
in a variety of different states within the EU
or in third countries, the legal complexity as
well as the number of applicable legislations
and jurisdictions is substantial. Nevertheless,
it remains the obligation of the operator
of a gambling site to obey applicable law.
What is more, compliance with legal or tax
provisions can also be crucial to contractual

of the state where this operator is located
including KYC-procedures and obligations
under money laundering provisions.
Therefore states with a reliable and stable
regulatory environment remain a favourable
place for operators despite the fact that
additional licensing requirements apply for
the state where customers are located.
b. State of Customer
Due to the fact that a harmonised legal
regime within the EU for games of chance
seems unlikely within the next years, the
regulatory environment of all states where
customers are located remains to be assessed
and considered. This means substantial
additional efforts and costs for operators.

What is more, a number of European
countries have implemented restrictive
national laws protecting state lotteries or
monopolies which may not be in line with
European law. In this case the management
of a remote gambling operator is forced to
take a difficult decision:
Either to accept national provisions of
a state which might infringe European
law and the freedom of services with the
consequence that only a limited range of
games may be offered or customers of this
state are excluded completely; or
not to obey (wholly or in part) those
provisions with the risk that authorities
or competitors might initiate civil,
administrative or criminal proceedings
against the operator and/or the management
which – depending of the nature of such
measures – might be enforced cross border.
In view of the importance of such decision
it is crucial that this decision is taken based
on reliable expert advice and that there is
appropriate and sufficient documentation
confirming the view of the management.
2. Taxation
a. Local Taxes
In the first place an operator is subject to
taxation in the state of residence including
corporate taxes and – if applicable - gambling
taxes. Therefore the choice of a state with a
suitable tax regime is decisive for the overall
tax burden of a gaming operator.
b. B2C: Taxation of Cross Border
Transactions with Customers
In general there are no international
agreements for the avoidance of double
taxation covering gambling taxes. At
the same time a number of states have
introduced point of consumption taxes for
gambling activities. Therefore, transactions
with customers may also be subject to
taxation in the state where the customer
is located. Such additional tax may result
in a double taxation of one and the same
transaction and therefore even have a
strangling impact. Nevertheless, the
operator in a first instance is liable for taxes
in both involved states unless the operator

European Gaming Lawyer | Autumn Issue | 2016 | 23

INTELLIGENCE CENTRE
iGAMING BUSINESS INTELLIGENCE CENTRE
The Intelligence Centre provides access to a large
online, digital resource containing key pieces of
iGaming Business’s past, present and future material.
This resource is designed to provide you with the tools
and resources to improve your business performance.
ACCESS TO THE INTELLIGENCE CENTRE INCLUDES:
All iGaming Business Research
Reports which will all be available in
full on the website in digital format.
Exclusive content from industry
partners including H2 Gambling, PWC,
Deloitte, Morgan Stanley and more.
Content that covers the entire
discipline of iGaming including:
regulation, technology, finance, HR,
marketing and management.
Access to full webinar and
conference archive – a fully
searchable archive of all webinars as
well as recordings from conferences.

Print and digital copies of iGaming
Business/iGaming Business North
America – our award winning bimonthly publications.
Print and digital copies of
European Gaming Lawyer
Magazine – an overview of the legal
landscape in the land based and
online gambling sectors.
News Analysis – an exclusive
service designed to exploit the behind
the scenes and facts on industry
developments and breaking news.

Email info@iGamingBusiness.com or call +44 (0) 20 7384 8106 for more information.

can prove that such taxation is not in line
with applicable national or EU law.
c. B2C: Change of VAT regime in
January 2015
Since January 1, 2015 the place of supply of
electronically supplied services to private
individuals is the place where that person is
established and has his permanent address
or where that person usually resides.
Therefore remote gaming can be subject
to VAT unless gambling is exempted from
VAT like in many EU states. But countries
like Ireland or Germany have not or not
completely exempted remote gambling
activities from VAT. As a consequence
operators are obliged to file VAT either via
national tax authorities or the MOSS system.
Due to the fact that this change still is rather
new a number of details still have not been
clarified or decided by competent courts
(including the question whether sports bets
or live casinos are qualified as electronic
services). As stated above the management
of an operator is well advised to seek
expert advice and to establish sufficient
documentation confirming its view.
d. B2B: Taxation of Cross Border
Transactions with Providers
Each party of a cross border transaction first
of all is taxable at the place of this party’s
place of residence. However, cross border
transactions may also be subject to limited
taxation in the state of the contractual
partner. This particularly applies to license
fees in license agreements where a licensee
may be obligated to pay withholding
taxes to national tax authorities. In case of
applicable agreements for the avoidance of
double taxation it will have to be assessed
whether and to what extent taxes under
national tax law are excluded or limited (as
set forth in Art. 12 of the OECD Model Tax
Convention on income and on Capital). The
availability of applicable double taxation
agreements may have influence on the
choice of preferable service providers or the
place of business.
e. International Tax Law – Transfer
Pricing – Dealing at Arm’s Length
In many cases the operation of a gambling
website is the result of a collaboration

of different group companies. Generally
speaking international contractual
agreements between affiliated companies
should be concluded tax-wise in accordance
with the dealing at arm’s length principle.
Transfer prices should be based on
an analysis of pricing in comparable
transactions between unrelated parties. The
appropriateness of transfer prices should be
laid down in a respective documentation.
Further details will be found in national
transfer pricing regulations.
In general, it will have to be considered that
there is a tendency on an international level to
combat tax avoidance strategies or aggressive
tax practices with a focus on the digital
economy (like the OECD measures against
base erosion and profit shifting BEPS).
f. Liability for Taxes, Enforcement of
Tax Duties
Depending on additional requirements under
applicable national law non-compliance with
tax obligations may result in liability of an
operator, its management or even involved
contractual parties. Different from some
other obligations under national law the
enforcement of taxes on an international
basis is covered by international agreements.
Cooperation between tax authorities is well
established within Europe. Moreover, tax
liabilities may be subject to long limitation
periods. Therefore, compliance with
applicable tax provisions is crucial to all
involved parties of a gaming operation as well
as their management.
3. Data Protection
The provision of gambling services involves
the processing of personal data. When
gambling online, individuals regularly
disclose personal information such as their
names, telephone numbers, birth date and
address. Furthermore gambling activities of
customers including IP addresses are stored
and result in detailed profiles. Where third
parties are appointed for the provision of
specific services (e.g. customer support, call
centres, payment providers, risk assessment)
they need to access customers personal data.
a. General Principle
Traditionally, the guiding principle of
European data protection law sets forth

that processing of personal data generally
is prohibited unless it is permitted by
a binding legal provision or the person
whose data are processed has consented
to such processing. As a consequence the
transfer of personal data to third parties
including data processors is only permitted
if the person whose data are processed
has consented to such transfer or if such
transfer is obligatory for the performance
of contractual obligations.
b. The new General Data Protection
Regulation
The Directive 95/46/EC established a
regulatory framework which seeks to strike
a balance between a high level of protection
for the privacy of individuals and the
free movement of personal data with the
European Union. EU member states were
obliged to implement the Directive into
national law. Therefore data protection law
within the EU has been harmonised although
there were differences in the interpretation
and implementation of the Directive.
On April 27, 2016 the new General Data
Protection Regulation (GDPR) has been
adopted. It will enter into force on May 25,
2018. Different from the old Directive it does
not require an implementation into national
law. It constitutes the future framework for
the processing of personal data. It comprises
well known and new principles including the
requirement of the consent of the data subject
(Art. 6), the right to erasure (Art. 17), data
portability (Art. 18), privacy by design (Art.
25), the obligation to notify data breaches
(Art. 31), data processing by processors (Art.
28) and appointment of a data protection
officer (Art. 37).
One decisive change, however, is the
option to impose penalties in case of
infringements of the GDPR. Art. 83
sets forth administrative fines of up to
20.000.000 € or up to 4 % of the total
worldwide annual turnover of the preceding
financial year, whichever is higher.
In the past data protection law for many
operators and their contractual partners has
been unpopular and has not been considered
intensively. In future such negligence could
become expensive. Therefore, operators are
well advised to completely reconsider and
review their data protection policies. This
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also applies to agreements with third parties
as data processors. In case third parties like
service providers located in or outside the
EU may have access to personal data it will
have to be assessed in each case whether such
processing is in line with the new regulation
or if additional measures need to be taken.
In this regard it is to be expected that in spite
of the length of the new regulation a number
of details still are unclear. Considering the
amount of obligations included in the GDPR
the transition period until May 2018 is not too
long and the GDPR is to be taken seriously.
4. Service and License Agreements –
IP-Rights
In the technology driven sector of remote
gambling the conclusion of license
agreements is essential. The more third
party services or software are implemented
the higher is the long term dependency on
such third party providers. This means that
respective agreements need to be drafted
carefully and determine in detail the scope
of all services to be provided, including
service levels and consequences if service
levels are not achieved, grant of rights to the
extent that know-how, software, patents and

Applicable EU
law

trademarks are licensed, rights with regard
to personal data which are processed as well
as terms and consequences of termination
with regard to IP including software and
data, etc. Like in any other cross-border
agreement, in addition to the scope of
services and mutual obligations, general
issues such as liability, warranties, duration,
applicable law, place of general jurisdiction,
etc. are to be addressed.
III. Summary and Conclusions
International remote gaming operators act in
a complex legal and tax environment which
frequently is more than one step behind
the fast moving technological progress. The
legal development often is influenced by
political goals such as the protection of state
monopolies or state owned companies. The
result is uncertainty regarding applicable
legal and tax provisions.
Nevertheless it remains a crucial task of
the management of an operator to assess and
evaluate potential risk and react accordingly.
In this regard decisions should be made
and contracts should be drafted under
consideration and careful balancing of a
variety of aspects as illustrated below.

General
obligations
under
national law
National
gambling law

Decisions

Specific fields
of law (data
protection, IP,
etc.)

Contracts

Law of
customer
state
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POC taxes in
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international
tax law
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New iGaming Business report

SOCIAL GAMING AND
BETTING REPORT 2016
The Social Gaming and Betting report examines the evolution of the social gaming/casino vertical
while at the same time assessing how the sports betting sector has moved on from its ﬁrst
unsuccessful forays into social media.
The report addresses the following:
• A review of market leaders:
• Why social sports betting on Facebook
never achieved traction, and why casino was
successful.
• The emergence of bet/tip sharing sites/apps
• A review of new products in the space
• Key social media platforms and how they used
for marketing

• Sports betting in a social context
• DFS: An examination of its explosion in
North America and whether it can succeed in
regulated markets.
• Is DFS a popular social product? Does it
compete with sports bettors or compliment
that activity?
• The outlook for social gaming and betting.

For more information visit

www.iGamingBusiness.com

Legislating for Skill Games in Malta
by Joseph Borg and Samuel Gauci

M

Joseph Borg

alta has been evaluating the need
for the regulation of skill games
for a number of years. It has
done so by means of various
consultations with the industry.
This resulted in the issuing of a document whereby
the Malta Gaming Authority (‘MGA’) confirmed
that, due to the differences from games of chance and
games of chance and skill, specific regulations were
necessary to regulate skill games with prize which
would be based on a risk-based approach compatible
with the nature of such games. Following this
position, work has been ongoing on the drafting of
the legislation and recently Malta has enacted and
notified legislation which should achieve the goal of
specific regulation for skill games with prize.

Samuel Gauci

Exemption of Fantasy Sports Games from
Current Regulation
As a first step towards the new skill game with
prize regime, Malta enacted the Fantasy Sports
(Exemption) Regulations (‘FSER’). Prior to the latter
regulations coming into force the MGA licensed
fantasy sports games operators, that showed
interest in obtaining a licence, under the remote
gaming regime, even though they were never really
considered as games of chance. Now the position is
clear. Fantasy sports games are games of skill and are
therefore to be regulated in a different manner from
other games. The interim approach to regulating
fantasy sports is through the enactment of the FSER
whereby fantasy sports operators may offer such
games in and from Malta without the requirement of
a licence as from the 1st of August 2016. This will be
superseded with the Skill Games Regulations (‘SGR’)
which will regulate all skill games with prize offered
by means of distance communication.
For a fantasy sports game to qualify for this
exemption it must adhere to the following elements:
1. it must be a contest played for money or money’s
worth;
2. the winning outcome is predominantly determined
through the skill or knowledge of the player; and
3. the result is determined by the accumulation of
statistical results of the performance of a number of
individuals in sporting events.
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Fantasy sports businesses may by means of a
voluntary notification procedure request the MGA’s
seal of recognition of the fantasy sports games they
offer upon compliance with certain requirements.
This will give operators’ players the security that the
operator whose services they are using is a serious
operator who has undergone a level of scrutiny.
How will Skill Games with Prize be Regulated?
Malta notified the SGR to the European Commission
on the 19th of August 2016 and they are currently in
the standstill period following which the SGR should
come into force. By means of the SGR digital games
of skill with prize, including fantasy sports games,
organised in Malta, provided from the territory of
Malta or promoted or offered to persons in Malta,
shall be regulated by specific requirements which
are compatible with the nature of such games.
Malta shall be positioning itself as a leader in the
regulation of such games with the introduction of
the SGR.
Malta shall also be recognising any equivalent
authorisation issued from a European Union or
European Economic Area Member State.
In determining whether a game is to be considered
a skill game certain criteria shall be taken into
consideration, which include:
• whether a player’s chance of winning is significantly
increased by experience in playing the game;
• whether skill can be acquired through training,
experience, reading literature or other educational
material;
• the level of interaction between the players;
• the level of interaction between the players and the
operator;
• the level of intervention by the operator during the
event, competition or match;
• the possibility of any negative social impact;
• the presence of draws in the game and their effect
on the outcome.
To guarantee the seriousness of the operator and
the operation, the operator needs to satisfy the MGA
that the people involved in the operation are untainted
with illegality and have the reputation and expertise to
ensure that the business is operated successfully and in a
compliant manner.

Keeping consumers’ interests
safeguarded and protecting minors and
vulnerable persons remain fundamental
regulatory objectives therefore skill
games licensees will have various player
protection mechanisms which they
must adhere to. Such player protection
mechanisms include allowing the player
to set a deposit limit and a definite or
indefinite exclusion period; the licensee
needs to make available to the player a
transaction history; and a player may
submit a complaint with the licensee or
the MGA if they feel that they have been
aggrieved.
Another effective player protection
mechanism and requirement is that
player funds must be kept in a separate
account from the operational accounts of
the licensee. A licensee may propose an
alternate method of protecting player funds
however the MGA would need to approve of
such a method whilst ensuring that it is, as
a minimum, as secure as having a separate
account for player funds. Such funds are
insulated against creditors of the licensee.

Evolvement of Malta’s Legislative
Framework
These are interesting times in the legal gaming
sphere in Malta due to the evolvement of
the legal structure and the materialisation
of the overhaul. The FSER and SGR are the
first impetus of what is to be expected from
the overhaul whereby we see that Malta is
continuing to understand the requirements
of the gaming industry and adapting to such
needs whilst always ensuring the protection of
the fundamental elements of gaming. A more
risk-based approach is being implemented
which guarantees that the critical elements
of the operation are reviewed and allows
space for innovation in this sector which is
constantly evolving.
Skill games operators, including fantasy
sports operators, now have in Malta a
jurisdiction whereby they can be licensed
by a reputable regulator and also find all the
expertise and services required to operate in
a legal and professional manner.
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29th November 2016
Gran Hotel Florida, Barcelona

Join lottery CEOs at the Lotnext Summit
Connecting lottery executives, private operators, policy makers,
technology providers, investors, and charities in a private environment
where delegates can discuss issues freely, behind closed doors.

Keynote session:

The lottery industry in 2025:
Looking at economics, monopolies
and digital transformation
Speaker: Yanis Varoufakis,
the former Minister of Finance of Greece

Visit Summit.Lotnext.com for more information.

The tip pooling in the United States of
America and in the United Kingdom:
brief overview
by Hugo Luz dos Santos

I

ntroduction
In the United Kingdom and in the
United States, the social practice
commonly known as “tipping” is a
method of showing appreciation to
those in a particular to those in a particular line of
service. As such, many industries allow employees
to collect tips for services rendered on top of their
regular salary or hourly pay. The employees claim
these tips as income, and the tips often make up
a substantial part of their total income. Waiters,
stylists, and valets are tipped on a regular basis.
Casino table dealers are no different. When hired,
they expect that tips, often referred as “tokes” will
supplement the hourly pay they receive. In fact, in
Las Vegas, table game dealers at high-end casinos
can make tens of thousands of dollars in tips each
year, making it a substantial part of their earnings
and a major factor in deciding which casino to
work for. Per Nevada Revised Statute (“NRS”) §
608.160, it is illegal for employers to “take” tips
from employees. A controversial new tip-sharing, or
tip-pooling, policy at Wynn Las Vegas has attracted
much attention, and much debate, to tipping
policies and the legal system´s role in enforcing
them. Because of the large amounts of money
and the controversy surrounding tipping in the
casinos, the gaming industry should set regulations
to govern tip-pooling, particularly between
table dealers and other positions that might be
introduced into tip-pools. Consequently, as argued
by academics, not having these regulations in place
could create bad policy by opening up the gaming
industry to possible bribery and favoritism amongst
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casino employees, as well as allowing the possibility
of illegitimate and illegal “takings” from casino
employees by their employers, which is banned
under NRS1.
In regards of tipping casino employees in Great
Britain, UK Gambling Commission has issued the
Licence Condition 10.1.1, which states that “Licensees
must only permit tipping of staff holding personal
licences where a tronc system is operated; that is to
say, where all tips are pooled and distributed amongst
the employees concerned. A separate tronc may
be operated for each of a number of categories of
licensed staff ”.
In order to disentangle the aforesaid “legal knots”,
this article will argue that tip-pooling should be
legally qualified as a trust.
Moreover, this article will shed light about the duty
of loyalty that enshrines the legal status of the trustees,
namely the casinos.
Background- What is Tip-Pooling?
Tipping at table games is a form of art, and tipping
can make the gambler´s experience more or less
favorable depending on their knowledge of the
practice. Tipping the valets and the housekeeping
staff is a fairly standard practice, but is important
to understand how tipping at table games works
in order to understand what a tip-pool is and why
it´s done in most casinos. Players tip dealers at
1 In this sense, KANDIS McCLURE, “Tip-Pooling at Nevada Casinos – The case
ate the Wynn and why the Nevada State Gaming Control Board and Gaming
Commission should set strict regulations on tip-pooling to protect the rights
of dealers, casinos, and the repupation of the Nevada Gaming Industry”,
in: UNLV Gaming Law Journal, Volume 5, Spring, (2014), pp-81-82, whose
research we have followed very closely in this paragraph.

table games, and sometimes the other
casino floor staff, for one reason – to
receive better treatment while gambling.
In most casinos, tips given to dealers
are pooled in the interest of fairness and
integrity. To make sure that no customer
is given an advantage, or even perceived
by other patrons of the casino as having
an advantage, the tips are pooled so that
all dealers take home equal shares and
there is no perception of bias favoring
any one player over another. Tip-pooling
occurs when employees who are regularly
tipped put all the tips received within
a certain time frame together to be
divided up evenly by the employer. This
compilation of tips, or tip-pool, must then
be distributed by the employer according
to the mutually agreed upon terms of the
pooling arrangement2.
Overall, tip-pooling is a legal practice
deeply enshrined in the United States of
America and even in Europe.
Discussion - Tip-pooling should be
legally qualified as a trust3
In our view tip-pooling should be legally
qualified as a trust. But why?
As outlined above, the employees rely
heavily on the employers to divide the
money collected in the tip-pooling between
all those employers entitled according to
their respective shares.
Hence, in order to reflect the trust given
by the employees, the employers ought to be
considered as holding the tips in trust.
Traditionally, the trust has an internal
tripartite structure: 1) setlor, 2) trustee;
3) beneficiaries. In general terms the setlor
(gamblers) is the original owner of the

right of ownership of the goods (tips) to
constitute in trust; the trustees (casinos),
are the present depositary of the constituted
goods in trust (the money in the tippooling); and the casino table dealers are
the last beneficiaries of the goods and of the
rights that are associated to it.
For that reason, the trustees are legally
prohibited from taking any benefits from
the position (of mere depositary), unless
duly authorized.
Thus, the trustees should maintain the
goods (tips) in trust – that obligation is
actually a manifestation of the duty of
loyalty, that is deeply ingrained in the legal
status of the trustee4.
The no profit rule, which is a fundamental
aspect of the English law of trusts, forbids any
sort of conflict between the interests of the
beneficiary and the interests of the trustee.
Furthermore, the no profit rule prevents
those trustees from getting profits or
income through the fiduciary position
that they occupy, unless provided for in
pooling arrangement or duly authorized
by the beneficiaries5.
Conclusion
Tipping is now so ingrained in the culture
of United States and in the gaming industry
as a whole that it will not cease to be a
part of service industries anytime in the
foreseeable future6.
For this very reason, the specific
regulation of the tip-pooling in the United
States poses a considerable challenge to the
casino industry as a whole.
For the sake of the integrity of the gaming
industry as a whole, such a challenge should
be embraced.

2 In this sense, KEVIN BLACKWOOD, Casino Gambling for Dummies, 76, (2006), pp. 76-78, whose research we have followed very
closely in this paragraph; apud, KANDIS McCLURE, “Tip-Pooling at Nevada Casinos”, id., pp.81-82.
3 For reference, we will closely follow what we have written in, HUGO LUZ DOS SANTOS, “Tip-Pooling in the Casinos of the Special
Administrative Region of Macau (Show me the Money)?, in: Gaming Law Review and Economics (GLRE), being published.
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as directors are subject”; O Donnel v Shanahan (2008) EWHC 1973 (Ch), (RIMER LJ) (37).
5 The principle no conflict rule, in opposition to no profit rule, is today set out into Companies Act 2006 (CA 2006), in the section 175
(1) which reads: “A director of a company must avoid a situation in which he has, or can have, a direct or indirect interest that conflicts,
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or possibly may conflict, with the interests of the company”; about the Companies Act 2006 and the fiduciary duties of the directors
of the companies, in the English doctrine, ANDREW KEAY, Directors´Duties, Jordans, Bristol, (2009), pp. 264-278.
6 KANDIS McCLURE, “Tip-Pooling at Nevada Casinos”, id., p .98.
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iGaming Mergers & Acquisition
Q&A with Nestor Nestor Diculescu
Kingston Petersen

H

Ana-Maria Baciu

Cosmina Simion

ow should the owner(s) of an
iGaming business prepare for
the sale of their company?
To put it in simple words,
irrespective of what jurisdiction
we talk about, or even industry, to make it saleable,
the owners of a company should of course make it
look attractive. In the end, however the potential
buyer will look for value for money.
Now, when we apply this to the igaming businesses
operated in regulated markets, the minimum
required would be for the company to be regulatory
compliant, have a sizeable players data base, offer
decent enough content, be in good terms with the
regulators and, of course be profitable or have the
potential to become profitable.
Having said that, when preparing for the sale, one
may wish to clean the house before the beauty parade.
Depending on the size of the target company, the
number of jurisdictions it operates in, the content and
products it offers, the cleaning due diligence may be
more or less sophisticated.
Where the sale/merger might occur at the level of
the mother company, implications on each and every
territory should be looked at, as no one hat fits all
solution can be found in this industry. Since, generally
speaking igaming licenses are issued conditional on
the bona fide of the beneficial owners, any changes at
that level may require pre or post approval or at least
notification to the regulators in the relevant territory.
Also when having a desired transactional structure in
mind, one should not overlook the tax implications
and the fact that, in general, licenses are nominal and
thus cannot be transferred from one entity to another.

And, when we talk about listed companies one must
never overlook the conditions and timing restrictions
that a public company comes with.
Last but not least, or perhaps to start with, the
igaming business owners should have trusted and
capable business advisors by their side. Again,
depending on the size of the company, that may mean
financial advisors, business advisors, investment
bankers etc. and always, lawyers.
It may be difficult to compare between law firms
when selecting the proper M&A exit legal advisor.
From a seller’s perspective, the igaming owner
should look at the willingness of the legal advisor to
do the pre-sale work on consulting on the growth
strategy, be actively involved in the exit planning.
Where some firms have the capacity, industry
know-how and willingness to work with the
company CEO for many months, and sometimes
years, to increase the intrinsic value of the business,
other firms believe their job is just to sell the
business. These firms don’t include any significant
work on helping the management team increase the
value before the transaction.
What due diligence issues should there be a
focus on?
In our view, focus should be on three aspects, in
a random order: attractiveness of the business,
regulatory compliance, transactional implications.
While it may look somewhat frivolous in
nature, the attractiveness, as we chose to name it
here, plays an important role in the existence and
completion of an M&A igaming transaction. By
attractiveness we refer to the looks and feel of the
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operation, how professional the domain
names under which the igaming company
operates appear to be, how is it perceived
by the players (what do they talk about
on specialised blogs about the respective
company and its offer), how is it viewed
and talked about by the media, by their
competitors, how is their relationship with
the regulators, how active they are in/with
the professional associations etc.
On the compliance side the due diligence
process should have a granular approach,
territory by territory whilst keeping a
general oversight at group level. The seller
due diligence would thus look at standard
issues such as keeping the right licenses
and approvals, checking that all renewal
terms have not been missed, all taxes have
been paid, advertising campaigns have been
developed with care for both gambling legal
provisions but also consumer, advertising
and media laws etc.
Perhaps the most important part of the
homework to be done in an iGaming M&A
transaction – the implications on the target
business or the so merged business born
out of the transaction – should be looked
at. As such, in many if not all European
regulated jurisdictions, depending on the
way it is structured, a change of ownership
in an igaming company will need to be at
least notified to the relevant regulators,
even when performed at group level, if not
be subject to prior approval. Depending
on the size of the parties involved, the
transaction should be looked at and
potentially cleared from an anti-trust
perspective. Other restrictions on timing,
prior notification, public notice and even
restrictions on trading are imposed on
listed companies. Should there be any
change of control clauses in the material
contracts to the business, prior approval
from the said business partners should
be negotiated and obtained. Not to be
overlooked is the impact on the players,
from both an operational perspective but
also from a privacy point of view, where,
as a result of the transaction/merger,
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changes are envisaged on the gaming
platform for example, or generally on the
operating model.
How do you ascertain the potential
risks and rewards of acquiring an
iGaming company?
As in any other industry, the choice is
always between building one’s own business
and growing it organically, versus acquiring
an already existing set-up with its own
internal processes and design, an engine
that be it better or worse than your own, it is
always different.
It is a matter of how much time and effort
you want to invest into an organic growth,
in adding one territory after another,
versus aggregating existing businesses and
respectively eliminating competitors from
the market.
Leaving that aside, the reward in
acquiring an existing iGaming company
would be that it gives you access to
potentially new markets without the pain
and effort of going through the licensing
process. The risks will always be that,
despite undergoing the due diligence
process you may find skeletons in the closet.
This industry however, with more
established regulated markets versus newly
regulated markets and non-regulated
or semi-regulated markets may lead to
mismatches between the status of a certain
global igaming operator in a particular
jurisdiction versus the opposite status that
its transactional partner may have in that
same jurisdiction. More precisely, it may be
that where a market becomes regulated an
operator may choose to acquire local licenses
and generally become regulated locally, while
another one may chose to leave the market
and thus be blacklisted. When and if at a later
stage, such operators take the commercial
decision to merge or acquire each other, such
transactions may have a direct impact on the
license held in that particular jurisdiction. In
this context, the envisaged structure should be
assessed properly and carefully from the very
beginning to overcome the legal restrictions.
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speaker opportunities, contact Morten Ronde at morten@imgl.org

SEPTEMBER, 2016

OCTOBER, 2016

NOVEMBER, 2016
at Malta iGaming
Seminar (MIGS)

at Eastern European
Gaming Summit

Malta

Sophia

November 7-9, 2016

IMGL Member
Reception at G2E
Las Vegas

September 27, 2016
Wynn Las Vegas

November 22-23, 2016

at OFXG TLV & GO
GAMING International
Summit

at IAGR Conference
October 31 November 3, 2016

November 29, 2016
Tel Aviv

Sydney, Australia

MAY, 2017
For more information on upcoming IMGL events or
Masterclasses, contact Sue McNabb, Executive Director,
at Sue@imgl.org or Morten Ronde, IMGL Director of
Development and Education, at Morten@imgl.org.

www.imgl.org

IMGL Spring
Conference

May 10 -12, 2017
Miami, Florida

