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>> Message from the President

Honoring the IMGL Regulators of the Year
and Lifetime Achievement Award Recipients

W

By Joerg Hofmann

Joerg Hofmann

ith summer coming to an end and another
For the Indian Countries:
exciting season of gaming events fast approach• Thomas Russell, Commissioner, Pokagon Band Gaming
ing, I hope this message finds you all well.
Commission, Arkansas
International Masters of Gaming Law (IMGL)
For Asia/Australasia:
is looking forward to a multitude of gaming events, conferences
• Malcolm Richardson, Director of Compliance and
and trade shows this season and is very well prepared to be a part
Investigations, Department of Business,
of them. Of course, our own IMGL Autumn Conference, 5-7
Northern
Territory Australia
November 2014, which will be taking place in one of the most
brilliant cities in Tuscany, Florence, will mark one of the highYou may notice that Asia/Australasia has
lights in this year’s events calendar. But
been
introduced as a new category. Due to
IMGL and its gaming law experts will also
I am delighted
the
increasing
number of members from the
be supporting many other important gaming
to find that there
Asian
and
Australian
region and in view of
events around the world this year: New IMGL
seems to be no leading the significant developments of markets and
Master Classes will be held at the Eastern gaming law conference
regulation in this part of the world, it was high
European Gaming Summit in Sofia, Bulgaria,
that
does
not
feature
time to do so. Malcolm Richardson will be the
(20-21 October 2014) and during the KPMG
IMGL
members
as
first regulator to receive the “Regulator of the
iGaming Summit on the Isle of Man (10-11
prominent
speakers
Year Award” for this region.
November 2014). Many of our members are
On top of that, I am particularly happy
on
the
panels.
engaged as speakers at some other major
to
introduce
yet another new category: the
events such as – and to name but a few – the
“IMGL
Lifetime
Achievement Award.” This
G2E in Las Vegas (30 September – 2 October
award
honors
experienced
regulators
for their lifetime achieve2014), the EiG in Berlin (22-23 October) and the MiGS in Malta
ment
and
outstanding
service
in
developing
and improving reg(11-12 November). In fact, I am delighted to find that there
ulation
and
continuously
promoting
and
encouraging
debate
seems to be no leading gaming law conference that does not
and
an
open
dialogue
among
all
parties
involved.
The
first
award
feature IMGL members as prominent speakers on the panels.
winner
to
receive
the
“Lifetime
Achievement
Award”
in
the
It is now no longer a secret who is going to receive the preshistory
of
IMGL
is
Pete
Bernhard,
Former
Chairman
of
the
tigious “Regulator of the Year Award.” By way of information,
Nevada
Gaming
Commission.
On
behalf
of
all
IMGL
members
the relevant IMGL committees have shown great commitment and sensitivity in selecting the 2014 award winners. The I would like to congratulate Pete Bernhard and express my
winners were selected from a host of qualified proposals. The respect for him and his achievements.
All award winners will be introduced later in this edition
IMGL wishes to show its appreciation of the successful and
where
you can find a multitude of additional information on them.
widely acclaimed work carried out by these regulators.
The
frequently published IMGL magazines play an
Therefore, it is a pleasure to announce that this year the
increasing
role in shaping gaming law in various jurisdictions.
following regulators will be honored with the IMGL “Regulator
IMGL
publications
are characterized by an outstanding content
of the Year Award 2014”:
and
topicality
and,
of course, the specialist expertise of the
For the Americas:
authors.
But
things
are also moving forward regarding the
• Stephan Martino, Director, Maryland Lottery and
IMGL
world
of
digital
communication.
Our website has matured.
Gaming Control Agency, Maryland
In an ongoing effort to better serve the IMGL members and
For Europe:
the gaming community, the IMGL website is undergoing a
• Carlos Hernandez, General Director of the DGOJ,
complete redesign and technology update. This will include
Continued on page 35
Ministry of Finance and Public Administrations, Spain

“
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Developments in Gaming
Venues from Across the Globe

A

By Sue McNabb
s International Masters of Gaming
Law (IMGL) members from around
the world prepare for the upcoming
IMGL conference in Florence,
Italy, Casino Lawyer again focuses on developments in gaming venues from across the globe.
Because iGaming with its myriad challenges and
opportunities is dominating the legal and regulatory fields of gaming, this issue contains jurisdictional updates and “state of the state” discussions
on this evolving area of the business and the law.
In the spring issue, we referred to Internet gaming
as a “hot topic.” As the articles in this autumn
edition illustrate, the topic just gets hotter as legislatures and governments throughout the world
address the issues evolving with advancing technology as it relates to gaming.
Of special interest to regulators and gaming
attorneys is an article addressing the scrutiny on
state lotteries resulting from media attention on
frequent repeat winners. This article is a wake-up
alert to all attorneys and regulators who work
with state lotteries. The discussion covers the
methods of manipulating the lottery winning tickets and reveals examples of the media portrayal
of state lotteries.
Developments in the international gaming
area focus on Australia and Macau, Great Britain,
India and Israel. An analysis of iGaming in India
discusses laws and judicial interpretations and provides caveats to companies eyeing this “untapped”
market for expanding iGaming business. The
potential for gaming in India is tremendous, with
its population of over 1.2 billion people.
Past IMGL president Tony Coles provides a
history of the United Kingdom Gambling Act
with a timely analysis of the 2014 Gambling Act
modifications. The article addresses the areas of
licensing and taxation with indications of upcoming future developments in the UK.
Casino Lawyer also includes two articles on
gaming developments in Australia. The first article includes an analysis of responsible gaming
efforts in pre-commitment programs for electronic

Sue McNabb

machines and other regulations and restrictions. The authors also discuss new jurisdictional developments in Sydney and Queensland.
As part of the Australia articles, Professor
William Thompson and associates present an
excellent analysis and comparison of Responsible Gaming programs in three jurisdictions:
Macau, Melbourne and Las Vegas. This article
results from research based on a grant from the
Asia Pacific Gambling Study Association to
study Responsible Gaming programs and to
present best practices in the field.
Another international jurisdictional article
focuses on social gaming developments in Israel.
The article compares social gaming and traditional gambling with emphasis on Israel’s developing gaming industry and regulations that
might relate to social gaming.
Two states in the United States are included
in jurisdictional update: California and Colorado.
Former IMGL president Heidi McNeil Staudenmaier presents a detailed discussion of pending
online poker legislation in the 2014 California legislative session and online developments in tribal
gaming. In another jurisdictional article, the
history of gaming in Colorado includes a thorough discussion of the current status of gaming
and unique features of Colorado’s licensing law.
Next, the autumn edition contains an interesting overview of credit card compliance and
iGaming. The article discusses the payment

Continued on page 35

Sue McNabb has worked with the state legislature and served as Assistant Attorney General for the Louisiana Department of Justice and as
an attorney for the Louisiana Legislative Auditor. She has an extensive background in corporate law in the private sector where she worked
as General Counsel of an INC 500 Company and as Vice President of
Administration with a national not-for-profit corporation.
Sue serves on the board of directors of the Louisiana
Association on Compulsive Gambling and was formerly a member of
the board of the National Council on Problem Gambling. She also
serves on the board of the Louisiana Center for Women in Government and Business and was recently appointed by Governor Bobby
Jindal to serve on the Louisiana Women’s Policy and Research
Commission. She received the IMGL president’s award for 2013.
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>> NEW DEVELOPMENTS IN JURISDICTIONS: UNITED STATES
Central City

Colorado has several gaming venues that range from
intimate parlors to luxurious resorts, such as those in
Central City and Black Hawk. Less than an hour’s scenic
drive from Denver, both have done an excellent job of
incorporating casinos and gaming with its historic gold
mining origins. Farther south, Cripple Creek, another
gold-mining-turned-gambling town, is tucked in the
mountains an hour from Colorado Springs.

Blackhawk

Map of Colorado circa 1880

GAMING IN COLORADO: Then and Now
By Roger M. Morris and Sean M. McGuinness

A

s the gaming industry proliferates, it also evolves. In
Jurisdictions such as Colorado, which have permitted
casino gambling for more than twenty years, material
changes to the gaming paradigm have occurred; these
changes reflect the impact gaming has had in both the private
and public sectors of society. Also, in terms of an economic
driving force, legalized gaming has grown from Goldilocks to
Godzilla. Vast amounts of investment dollars are at work each
day in the gaming industry in Colorado. It is therefore critical
6
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that investors, the public, gaming employees and management, and industry cognoscenti become informed about the
past and present nature of Colorado gaming including the
regimen of regulation by the Colorado Gaming authorities.
Awareness of what has changed can help in predicting what
can change in the future.
The authors are hopeful that their summary of Colorado
gaming assists in fostering such awareness.

Colorado was one of a handful of states at the
front of the pack when gaming expansion in the
United States started in the early 1990s. Subsequent to Colorado’s entry as a gaming jurisdiction,
several other gaming jurisdictions came online.
Many of these other jurisdictions did not have the
“limited gaming” moniker that has been associated
with Colorado over the years. That said, there have
been recent developments that have transformed
Colorado into a jurisdiction with larger facilities
than originally envisioned. This article first outlines
the history of gaming in Colorado, then addresses the
scope of the industry today in Colorado. Finally,
the article discusses a unique aspect of Colorado’s
regulatory structure that allows applicants to file
and go through the investigatory process without
necessarily having a firm transaction in place.
Cripple Creek

Origins of Colorado Gaming

In November 1990, the qualified voters of the State of
Colorado voted in a statewide general election to approve an amendment to Article 18, section 9, of
the Colorado Constitution to permit limited-stakes
gaming in three mountain towns: Cripple Creek,
Black Hawk, and Central City. That amendment legalized the games of poker, blackjack, and slot machines in licensed casinos located only in the
designated commercial districts of those three cities.
The amendment also limited bets to a maximum of
$5 each. Significantly, however, the amendment left
it to the General Assembly to determine which state
agency would be charged with the responsibility to
regulate limited-stakes gaming in Colorado.
Shortly after the constitutional amendment was

“

From these humble
beginnings the Colorado
gaming industry and its
regulatory counterparts
(CDOG and the Commission)
have grown significantly.
As of June 2013, there were
thirty-six licensed casinos
in the three mountain towns
and approximately 14,405
gaming devices.

”

approved, legislation was introduced into the
Colorado House of Representatives and the Colorado
Senate. This legislation sought to create a regulatory
framework for the oversight of gaming in
Colorado. After numerous hearings, and with
the suggestions and testimony of the gaming
industry, the Colorado Chiefs of Police, the
Colorado Sheriffs Association, the District
Attorneys Association, the Governor of Colorado,
and various departments of state and local governments, the General Assembly, in May 1991,
passed the Limited Gaming Act of 1991 (“Gaming Act”). That Act provided for oversight of
gaming in the state to be provided by a fivemember Colorado Limited Gaming Control
Commission (“Commission”), appointed by the
Governor, and with the assistance of a new
full-time agency named the Colorado Division
of Gaming (“CDOG”). CDOG was established as a
new Division within the existing Colorado
Department of Revenue.
CDOG was organized without the benefit of
legislative funding and consequently began its operations in a long-abandoned state drivers licensing
facility. CDOG’s forms were drafted and policy
decisions undertaken, which served as the foundation
for the regulation of the gaming industry, once the
gaming legislation was agreed-upon by the General
Assembly. Indeed, even before the final version of the
Gaming Act had been promulgated and the Commission appointed, CDOG began work on potential regulations that would be necessary for the successful
implementation of gaming in Colorado. Those regulations provided the framework for gaming
operations and set forth the multiple responsibilities

Roger M. Morris

Roger M. Morris is a
Senior Partner in the
Denver office of Lewis
Roca Rothgerber LLP.
Roger was the first director
of the Colorado Division
of Gaming. He is licensed
to practice law in Colorado.
RMorris@lrrlaw.com

Sean M. McGuinness

Sean M. McGuinness is
a Partner at Lewis Roca
Rothgerber LLP, practicing
out of its Reno, Las Vegas,
and Denver offices. Sean is
licensed to practice law in
Colorado, Iowa, Mississippi
and Nevada.
SMcguinness@lrrlaw.com

Continued on next page
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Continued from previous page

that would be required for every gaming
license. Colorado’s licensing scheme initially
consisted of the following types of gaming
licenses for businesses: slot machine manufacturer and distributor; operator; and retail
gaming (casino). Additionally, individuals
were eligible to hold support and key
employee licenses. On the opening day of
gaming in October 1991, there were nine
licensed casinos.
The Gaming Act and the related
regulations together provided additional
duties and responsibilities for gaming
licensees. Among such requirements is the
mandate that every casino adopt a comprehensive system of internal control procedures. These procedures provide a minimum
set of standards for accounting and for
maintenance of effective internal controls;
the complete set of such standards for each
casino is commonly known as the Internal
Control Minimum Procedures (“ICMPs”).
From the outset, Colorado also had
great concerns about preserving the integrity
of the gaming industry in the state. The
Commission and CDOG determined that
one of their most important tasks was to
investigate the fitness of applicants for gaming licenses in a thorough and equitable
manner. CDOG was tasked with the primary
job of investigating applicants for licenses,
and CDOG hired experienced investigators, provided training in suitability investigations, and developed standards for the
examination of applicants’ backgrounds—
whether such applicants were from the
United States or from anywhere else in the
world. Borrowing knowledge and expertise from Nevada, New Jersey, and South
Dakota, forms and protocols for applicants
were rapidly developed and licenses expeditiously processed. Colorado thus gained a
reputation as having a thorough but fair
gaming investigatory agency with law
enforcement and intelligence relationships
around the globe.

Colorado Gaming Today

From these humble beginnings the Colorado
gaming industry and its regulatory counterparts (CDOG and the Commission) have
grown significantly. As of June 2013, there

8
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Licensing in Colorado

“

Because of Colorado’s
reputation for thorough and
accurate investigations,
other gaming jurisdictions
performing their own
background checks often
give substantial weight to
the results of any Colorado
investigation. This can
result in faster licensing
timing elsewhere.

”

were thirty-six licensed casinos in the three
mountain towns and approximately 14,405
gaming devices. Due to a 2008 constitutional amendment, the $ 5 limit was
raised to $100. Additionally, gaming is
now permitted twenty-four hours per day,
seven days per week. Equally significant is
the fact that the menu of available casino
games has been expanded, by constitutional
amendment, to include the games of craps
and roulette, as well as the initially-authorized (in 1991) games of poker, blackjack, and
slot machines.
The expansion of the gaming industry
to include gaming around the clock, bet
limitations of $100 per bet, and the addition
of craps and roulette, have necessitated
additional personnel and expertise for the
proper oversight of these operations by
CDOG. Today, CDOG employs approximately ninety-one persons. Those employees are divided into seven different sections:
Accounting; Administration; Audit; Investigations, Licensing, Technical Systems
Group and Field Operations. CDOG
further divides its work among three different office locations: one location each in
Golden, Black Hawk/Central City, and
Cripple Creek.

In many jurisdictions, as in Colorado, a
comprehensive background investigation is
required prior to any form of gaming licensure. Depending upon a number of variables,
including the size and experience of the
organization applying for licensure, CDOG
may require six months to a year, or more, to
process an application for a license. That
time-frame probably is somewhere in the
middle of the pack when comparing licensing times among recognized gaming jurisdictions. That does not, however, mean that
potential license applicants must wait until a
final contract or arrangement to own or
operate a casino has been worked out before
the applicants can get the six-month-to-ayear licensing process underway. Unlike
many other jurisdictions, not all of
Colorado’s licenses are property-specific: the
Operator license and the individual key and
support licenses “float.” This fact permits the
diligent license applicant to get its application “in the queue” ahead of time and reduces
the dead time in the application process.
Colorado provides for an “Operator”
license for potential slot route operators,
including casinos who may desire such privileges. For this license, as for key employee
and support licenses, there is no requirement that the applicant possess or control
any real property. Consequently, those companies who wish to obtain a head start in
the licensing process should consider applying for an Operator license while they are
still investigating gaming opportunities in
Colorado and elsewhere. Once this license
has been approved, the subsequent application for a retail gaming (casino) license
becomes much quicker and easier to
process—the applicant background investigation has already been done. In addition,
because of Colorado’s reputation for
thorough and accurate investigations, other
gaming jurisdictions performing their own
background checks often give substantial
weight to the results of any Colorado investigation. This can result in faster licensing
timing elsewhere. For these reasons, a number of European and domestic gaming companies have chosen Colorado as their entry
point into gaming in the United States. ♣

>> NEW DEVELOPMENTS IN JURISDICTIONS: FLORIDA

Frequent Jackpot Winners:

Lucky Players or Scammers?
By Dan Russell

T

he integrity and security of the gaming industry, be it casino, pari-mutuel
wagering, lottery, or any other form of
legalized and regulated gaming, is of the
utmost importance for the future of our
industry. Worst case scenarios always involve
the public’s identification of an issue that
would lead customers to be unsure as to
whether or not they can actually win the
game they’re playing. It’s one thing to hear
the age-old saying, “They don’t build these
pretty buildings by paying winners.” It’s quite another when customers genuinely believe that games are fixed or that they cannot possibly win and
thus the chance of winning is no longer worth the wager.
The lottery industry in the United
States has been legalized and regulated for
multiple generations. Today forty-three
states, the District of Columbia, Puerto
Rico, and the U.S. Virgin Islands all offer
government-operated lotteries and
account for approximately $80 billion in
annual sales. Since the first lottery was
founded in 1964, lotteries have raised more
than $200 billion for various government
programs in North America.1
Most sales of lottery products
occur at a retail location (convenience or
grocery stores) that is licensed by the
state in one form or another. There are
more than 240,000 lottery retail locations in
North America and, as such, the lottery as a
regulator has little to no in-person interaction with the vast majority of its ticketbuying customers.2

“

It is “lucky” to win
a $50 million jackpot
once in a lifetime; it is
something other than luck
to win a lottery prize in
excess of $600 for 1,745
times over a seventeenmonth period.

”

In recent months several jurisdictions
have come under media scrutiny relating to
the frequency with which people, including
convenience or grocery store owners or
operators who sell lottery tickets, were
winning large prizes. In Massachusetts, the
Boston Globe published a story about the “10
Most Prolific Massachusetts Lottery
Winners,” listing a player’s name at the top

of this list who had cashed in 1,745 tickets
in excess of $600 between January 1, 2013,
and May 14, 2014. That accounts for about
three winning tickets, every day, for seventeen consecutive months.3
In Florida, the Palm Beach Post published a series entitled “Gaming the Lottery”
in which a journalist retained a statistician to
detail the statistical impossibility of certain
players cashing tickets at such profound
rates. According to the Post, the most
prolific winner in Florida cashed a ticket in
excess of $600 two hundred fifty-two (252)
times over a seven year period. The Post
further pointed out some “red flags” which
included the fact that this customer had
“[n]ever won the lottery until October 2007,
when he started cashing in an average of one
ticket once every eleven days.”4
The story later evolved from questioning how anyone can win so frequently,
to then questioning the frequency with
which lottery retailers were cashing tickets. ABC World News ran a television feaContinued on next page
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Continued from previous page

ture titled “Lottery Scratch-Off
Scandal in Florida” which
detailed the fact that many of
the names on the most frequent
winners list were also lottery
retailers.5
This issue, owners and
operators of retail locations
cashing in lottery tickets at an
impossible rate, is not a Floridaspecific problem. Having
endured the media scrutiny and
implemented changes to ensure
that those who sell lottery tickets in Florida are abiding by all
applicable statutes and rules,
there are certainly lessons
learned in Florida that should be shared with
the over forty other lottery jurisdictions.
Some of these best practices are also useful
to the gaming industry as a whole.

Cashing a Winning
Lottery Ticket

Like all other parts of the gaming industry,
the Internal Revenue Service has certain
guidelines which are applicable in the ticket
cashing process. A winning lottery ticket valued at $599 or less may be cashed without
any paperwork by bringing the winning
ticket to any lottery retailer. For wins of
$600 or more, a customer must appear at a
lottery office and complete Form W-2G.
Retailers are prohibited from paying prizes
in excess of $599. Although the state is able
to track the life cycle of all lottery tickets
(shipment, activation, sale, validation, payment), the media has thus far focused on the
payment of prizes of $600 or more.6
As all the lotteries operated in the
United States are operated by a government
entity, any documents generated which
would indicate “who” is winning the lottery
and “how often” is available to anyone via a
public records request.

Dishonest Ticket-Cashing, Theft,
or High Volume Players?

There are many possible answers to the
question of “how are lottery retailers
winning the lottery so frequently?” In the

10
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last few years,
media outlets
have highlighted
ticket theft as one of the methods by which
retailers come to possess winning lottery
tickets with such high frequency.
The Dateline program on NBC News
was one of the first media outlets to highlight this issue with its 2009 feature
story titled “How Lucky Can You Get:
Dateline’s Undercover Investigations Reveal
Some Dishonest Lottery Clerks.” Dateline
highlighted incidents in which customers
presented winning lottery tickets to retailers
and asked, “Is this a winning ticket?” and
highlighted scenarios where the undercover
agent was improperly told by the clerk that
the ticket is “not a winner.” The clerk later
presents the ticket to the lottery for payment,
a ticket ostensibly stolen from the customer.
Dateline followed along as the California Lottery conducted a “sting” operation at several
lottery retailers and had the opportunity to
see firsthand what it looks like when a clerk
steals a winning ticket from a customer.7
Some other retailers are providing a
“service” to customers by illegally paying
tickets in excess of $599 for customers who
would like to avoid interacting with the state
for any number of reasons. These retailers
pay between 50-70% of the prize value then
either cash the ticket themselves or hire a

runner (a “ten percenter”) to cash the
ticket for them.8
A third group might just be the lottery’s most prized customer—a high
volume player who happens to be a lottery retailer. In Florida, for example,
when the lottery first came into existence in 1987, retailers and their relatives were forbidden from purchasing
lottery tickets at their own stores.
When the legislature reconvened in 1988,
this prohibition was promptly removed.
Since that time retailers,
and Florida has more than
13,000 of them, can buy a
lottery ticket at any location, including their own
counter. If a retailer happens to be a high volume
player, it is critical for the
lottery, as a regulator, not to
mistake that player for a
thief or ten-percenter.

Advice for Lotteries and Other
Gaming Entities

Many of the industry best practices for the
Lottery are applicable to all gaming entities.
For example, the easiest piece of advice is to
know the customers. For a lottery this means
conducting semi-annual audits of ticketcashing activities by frequent winners. This
audit of the most frequent winners over a
given period of time, cross-referenced with a
list of all officers and directors of lottery
retailers, will supply more than enough information. From there, something that seems
suspicious (a retailer or retailer’s relative with
multiple wins over a short period of time)
probably deserves further investigation. It
is also important to remember to remove
any sensitive information (social security
numbers and so so) from documents and
to make best efforts to remove other information (relating to gender, ethnicity, and so
on.) so as to convert all investigations into a
number, rather than an investigation into a
particular person or group of people.
It is also important to audit retailer
ticket validation and redemption activity.
Unfortunately, one of the most critical components of these audits is also very time con-

suming and labor intensive—sting operations. Keeping in mind that the integrity of the lottery is
crucial to its success, lottery security and law
enforcement personnel should visit retail locations
as regularly as possible to ensure that the process
functions as it should. Two methods of testing
retailers include the process utilized by California
in 2009 as part of the Dateline investigation,
wherein the lottery presents a “winning ticket” to
a clerk for payment. Another option is to setup, with
in-house or other law enforcement agencies, an
undercover “underage buy” scenario. Again, it is
also important to conduct these operations at various locations around your jurisdiction. All types of

retailers, from corporate chains to local convenience
stores, should be given equal treatment.
The Lottery must learn lessons from other
segments of the industry. The wave of media
coverage relating to frequent winners is currently
expanding. If a media outlet hasn’t contacted a
particular jurisdiction’s Lottery yet that’s great
news… that Lottery has time to implement these
best practices and avoid being a headline. It is
“lucky” to win a $50 million jackpot once in a lifetime; it is something other than luck to win a
lottery prize in excess of $600 for 1,745 times
over a seventeen-month period. ♣

http://www.naspl.org/index.cfm?fuseaction=content&menuid=14&pageid=1020#LotterySales
Id.
3
http://www.bostonglobe.com/metro/2014/07/19/most-prolific-massachusetts-lottery-winners/KfevZkQ3TlVQew7o5DW3bL/story.html
4
http://www.mypalmbeachpost.com/gaming-the-lottery/
5
http://abcnews.go.com/WNT/video/lottery-scratch-off-scandal-florida-24036976
6
http://www.irs.gov/instructions/iw2g/ar02.html
7
http://www.nbcnews.com/id/30550956/ns/dateline_nbc-the_hansen_files_with_chris_hansen/t/how-lucky-can-you-get/#.U9-LEEDFaUk
8
http://www.bostonglobe.com/metro/2014/08/05/unafraid-getting-caught-cottage-industry-helps-lottery-winners-dodgetaxes/3hP8EBXEG4Q4bLo05Vw6zI/story.html
1
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>> NEW DEVELOPMENTS IN JURISDICTIONS: GREAT BRITAIN

New Internet Gambling Regulation
and Taxation in Great Britain
By Tony Coles

M

any readers will be aware that in 2005 the UK enacted a new Gambling
Act1. That Act was intended to update the law governing all types of
gambling and introduced a modern and specifically forward looking
approach to the regulation of gambling in the UK. One of the main provisions of the 2005 Act was that all kinds of gambling
would be regulated on the same basis and that the
way a player accesses gambling would not affect
its regulation more than is necessary. Thus gambling on the Internet, or via any other electronic device, was to be regulated as
“remote gambling,” so far as possible in exactly the same way as
gambling at a brick and
mortar site (“non-remote”
gambling).

The 2005 Act acknowledged that
remote gambling could, and would, be
made available across national boundaries
and because the UK is a Member State
within the European Union, the Act addressed how this state of affairs should be
reflected. The Act thus provided that
where remote gambling was regulated in
another Member State within the European Union (“EU”) or, indeed, another
Member State within the European
Economic Area (“EEA”)2 that gambling
could be made available to players in Great
Britain in exactly the same way as if it
were regulated by the British Gambling
Commission. This has meant that under
the regime set out in the 2005 Act, Internet gambling has been regulated at its
place of supply (the jurisdiction where the
operator is based) rather than its place of
consumption (where the player sits).
12
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Furthermore, because the 2005 Act is
solely a regulatory enactment, UK taxation is dealt with under separate provisions
with the result that once the 2005 Act
came into effect, remote gambling operators based outside Great Britain, but elsewhere within the EU/EEA, paid only the
taxes of the Member State in which they
were regulated even though many of their
players were actually in Great Britain.
Alongside this the 2005 Act, the
British Government introduced arrangements for the establishment of a so-called
“white list.” In the years before 2005,
many Internet gambling operators had
chosen to operate from, and thus be regulated by, one of several jurisdictions which,
while not part of the UK, are associated
with it. As a consequence, arguments were
advanced by Alderney, the Isle of Man and
Gibraltar that their respective regulatory

regimes were sound and well established,
and that it was appropriate that they
should each have the same status as jurisdictions in the EU/EEA. These arguments were accepted with the result that
the 2005 Act provides that the same
principles applied to jurisdictions on the
so-called “white list” as to those in the
EU/EEA. A procedure was adopted for
the UK Government to create the “white
list” and “white listed” status was granted
to Alderney, the Isle of Man, Tasmania
and Antigua, Gibraltar itself being sufficiently associated with the EEA.
It is thought by many that the 2005
Act and its operation by the British Gambling Commission worked reasonably well,
but the current UK Government (formed
following the 2010 General Election by a
coalition of the Conservative and Liberal
Democrat parties replacing the earlier
Labour Party Government) decided that
changes were required so as to introduce
new arrangements for the regulation of
remote gambling for British players. In
mid-2011 new legislation was announced
to amend the 2005 Act so that all remote
gambling operators who deal with British
players would need a licence from the
British Gambling Commission regardless
of where those operators were already
licensed. The previous acceptance of an
EEA/”white list” jurisdiction licence will
no longer apply with the result that for the
1

The Gambling Act 2005 was passed into law by the
Parliament of the United Kingdom of Great Britain and
Northern Ireland. But the Act only has affect in Great
Britain (i.e. England, Scotland and Wales). The Province of
Northern Ireland had, and continues to have, its own
separate regime for the regulation of gambling. References
in this article to United Kingdom (“UK”) should therefore be
read in this context.

UK licensing is changing to a “point of consumption” basis. This announcement of changes in the
2005 Act was accompanied by a second announcement that taxation of remote gambling by British
players would also change to a “point of consumption” basis.
To achieve the changes in the 2005 Act, the
UK Parliament has now passed the Gambling
(Licensing & Advertising) Act 2014, parts of
which come into force as transitional arrangements, with the remainder coming into effect at
the beginning of October. The 2014 Act has
extended the territorial application of Section 33
of the 2005 Act so as to require all remote
gambling operators to obtain a licence from the
British Gambling Commission if they want to do
business with people located in Great Britain. So
if at least one piece of remote gambling equipment
used in the provision of facilities by an operator is
situated in Great Britain or, even if no such equipment is in the UK and an operator’s facilities are
capable of being used by players in Britain, a
licence is required.
The 2014 Act has also abolished the offence
of “advertising foreign gambling” but extended
the territorial scope of “advertising unlawful gambling” (Section 330 of the 2005 Act) and the
regulations controlling the advertising of remote
gambling by way of remote communications
(Section 328). Although not related to remote
gambling, one of the effects of this change is that
it is no longer illegal to advertise in Great Britain
non-remote gambling elsewhere in the world.
This, therefore, removes the restrictions which
since 2005 have prohibited casinos in, for example, Las Vegas from advertising in Great Britain.
In introducing the changes in its 2014 Act,
the UK Government has maintained that the system introduced in 2005 was flawed and did not
properly protect British players. It advanced a
number of detailed reasons in support of the
changes although some believe that a main, if not
most important, reason for the 2014 Act is that it
will enable the UK Treasury (i.e. the UK Finance
Ministry) to tax all remote operators on all
revenue which they receive from the participation
of British residents. Readers will know that such
a fiscally based reason would be inconsistent with
the jurisprudence of the Court of Justice of the
European Union - and the UK Government has
been cautious in aiming to ensure that its legisla-

tion complies in full with UK’s commitments as a
Member State in the EEA. So a consequence of
changes in the social legislation (i.e. the 2014 Act
amending the 2005 Act) which would seem to
satisfy the European Court’s jurisprudence may
well be that the change in taxation status which is
being introduced will not be inconsistent with the
EEA Treaty obligations of the UK.
With the 2014 Act in force, and with the publication of all of the secondary legislation (principally the Gambling (Licensing & Advertising) Act
2014 (Transitional Provisions) Order 2014), the
British Gambling Commission has set about
implementing the new regime. This includes
machinery for those currently licensed in an
EU/EEA/”white list” jurisdiction to attract
“continuation rights” so long as they submit an
advance application by 16 September 2014. Even
if the Commission has not finally determined an
advance application before the new law comes into
force on 1 October 2014, those licensees holding
“continuation rights” will be issued a “continuation licence” which will authorise them to operate in the UK until the outcome of their
application is known. But for remote gambling
operators who wish to do business in the UK but
have not been licensed in an EU/EEA/”white list”
jurisdiction, an entirely new application has to be
made to the Commission, and operators will be
committing an offence in the UK if they do business with British players after 1 October 2014
without a British licence.
Side by side with the introduction of the
2014 Act, the Gambling Commission has
implemented a new compulsory on-line application process. This on-line application aggregates
the contents of the IAGR Multi-Jurisdictional
Business Form and the British Commission’s UK
Jurisdiction Rider. For those EEA/”White List”
applicants applying under the transitional provisions, the Commission has identified a smaller
subset of questions.
There is also the need for relevant key personnel of each licensee to hold a personal licence.
The provisions under which the different kinds of
personal licences are required, and the machinery
for seeking them, are complex and beyond the
scope of this article but those doing business in the
UK should appreciate that they must prioritise the
submission of personal licence application(s) along
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Continued from previous page

with the main application itself. To this end
the Commission has launched new forms
and personal declarations and identified
new requirements for those requiring such
personal licences.
Also with the passage through Parliament of the 2014 Act, the British Gambling Commission has introduced changes
to its Licence Conditions and Codes of
Practice (together known as its “LCCP”)
which attach to the licences of both remote
and non-remote operators. The LCCP includes new provisions in regard to complaints and disputes, anti-money laundering
arrangements, the independence from other
business operations of the compliance function in each licensee’s business as well as the
protection of customer funds.
In addition to changes requiring
remote operators to display their licenced
status and certain conditions specific to
poker and other networks and payment
processors, there is an important change
requiring all UK licensed operators (obviously greatly extended in number as a consequence of the 2014 Act) to obtain their
gambling software only from a holder of a
British gambling software operating licence.
This important change has led to much discussion regarding the definition of “gambling software.” It was originally defined
in the 2005 Act as “computer software for
use in connection with remote gambling”
although it specifically does not include
anything for use solely in connection with
a gaming machine. This statutory definition is extremely broad, and the Gambling
Commission has long since indicated that
in their view the definition should not cover
software used by non-gambling businesses
as well as by gambling businesses, such as
general infrastructure or business application software (general Microsoft, or Apple
applications for example). But because of
the changes introduced in the newly amended
LCCP and on-going issues regarding the
definition, in June 2014 the Commission
issued specific advice in which it said that it
considers any software designed for use in
connection with remote gambling and that
is intended to be used, or is used, by a gambling operator in the provision of its facilities
14
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for gambling, to be within the definition.
This includes gambling specific applications such as software used in virtual event
webpages, virtual event control, bet capture/matching, settlement, random number
generation and the maintenance of gambling records which show detailed results of
games. The Gambling Commission has also
issued detailed guidance on those entities
in the supply chain for the production of
such gambling related software. The Gambling Commission accepts that in many cases
many organisations and individuals may be
involved in the software production, some
perhaps peripherally, in creating the final
“gambling software product” which is used
in the operation of a remote gaming site.
One of the new initiatives which the
Gambling Commission has now introduced
has led to much comment worldwide. As
part of its updated remote licence application process, the Commission requires
details of the jurisdictions from which the
licensee derives revenue, including explanations as to the basis on which a licensee
operates in a so-called “grey” market.
Specifically the Commission requires B2C
applicants to identify markets which make
up at least 3% of revenues with an explanation for each jurisdiction as to why the
applicant thinks it is not acting unlawfully.
And if a licensee has no licence in the relevant jurisdiction, the British Commission
wants to be told the legal rationale for

transacting with players there, and if legal
advice has been taken, the name of the law
firm which gave it. Added to this, the Commission has to be informed of other jurisdictions which a licensee is actively
targeting with confirmation that a B2C
applicant does not knowingly take business
from any jurisdiction in which it is either
illegal for the player to play or for the
operator to provide services. Similar issues
arise for B2B operators with regard to their
commercial risk of exposure to “grey
markets;” put broadly, the Commission
requires disclosure of where a B2B licensee
obtains its revenues. Not surprisingly
these provisions have generated a degree
of uncertainty, but the Commission can be
expected to take a dim view if an operator
undertakes business in regulated markets
without the necessary licence. The Commission has said that it will not publish a
list of jurisdictions in which its licensees
must cease to trade but expects them to
undertake their own due diligence and put
controls in place to ensure that they meet
legal requirements around the world.
Arrangements for the taxation of the
revenue from British players which is
received by licensees operating under the
new regime have been brought into place
separately from the 2014 Act. The necessary fiscal legislation is now in place with
the consequence that, from 1st December
2014, remote gambling operators doing
business with players resident in Great
Britain will be required to pay British
“gross profit tax” on their earnings from
British players at a rate of 15%.
Although it is expected that by the
end of 2014 the UK will have completed
the implementation of its second attempt
at the regulation and taxation of remote
gambling, the Gibraltar Betting & Gaming
Association announced in June that it had
indicated to both the UK Government and
the British Gambling Commission its
intention to apply to the courts for a judicial review of the changes introduced by
the 2014 Act. ♣
2

The European Economic Area (“EEA”) comprises the
Member States within the European Union (“EU”) plus
Iceland, Liechtenstein and Norway.

NEW DEVELOPMENTS IN JURISDICTIONS: AUSTRALIA

The NSW government has granted James Packer’s
Crown Resorts a 99-year licence to operate a casino
within its planned hotel development at Sydney’s
prime Barangaroo South site, on the southern
end of Sydney’s Harbour Bridge. It is scheduled
to open in November 2019.

The Changing Law and Regulatory
Landscape in Australia
By Tony Rein & Christopher Chang

A

s mentioned in the Autumn 2013 (Volume 9 No.2) edition of the Casino
Lawyer (page 18), Australia has in recent years set its focus on
tackling problem gambling on many fronts. Following the Autumn 2013
edition, the Liberal party was elected as the new Australian Federal Government (AFG) in place of the previous Labor government.
The AFG’s published policy to
assist problem gamblers, promote
responsible gambling, and properly regulate the industry indicates that it:

• Supports a national venue-based voluntary pre-commitment programme for
electronic gaming machines as part of a
broader plan to assist problem gamblers;

• Intends to establish an industry advisory council, comprised of representatives of gaming venues (including
clubs, hotels and casinos);
• Supports targeted counselling and
support services for problem gamblers
at gaming venues;
• Supports the development of more
effective self-exclusion programmes;

Continued on next page
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• Measures requiring approved pre-commitment systems to be put in place and
dynamic electronic warnings to be
displayed on gaming machines that are
made available for use on and after 31
December 2018; and
• Measures providing for the National
Gambling Regulator, supervisory levy
and gaming machine regulation levy.

Artist rendering of Crown Resort’s
proposed $1.5 billion six star Crown
Sydney Hotel Resort at Barangaroo,
Sydney, which will include a VIP gaming
facility, has been given the green light
by the New South Wales government.

Continued from previous page

• Will investigate methods of strengthening the enforcement of the Interactive
Gambling Act 2001 (Cth) (IGA), which
regulates online gambling in Australia;
and
• Will legislate to control gambling advertising if current self-imposed industry
regulations prove ineffective.

The Australian Communications and
Media Authority (ACMA) is responsible
for investigating formal complaints made
under the IGA about the provision of
prohibited Internet gambling content.
Amendments to the IGA (and the Broadcasting Services Act 1992 (Cth)) are proposed by the Omnibus Repeal Day
(Autumn 2014) Bill 2014 which, in summary, propose to replace ACMA’s duty to
investigate with general discretion. It
appears from the explanatory memorandum to the bill that the rationale for these
amendments is that ACMA’s discretion
will allow it to focus its resources on complaints of a more serious nature.
16

CASINO LAWYER • AUTUMN 2014

VENUE BASED VOLUNTARY
PRE-COMMITMENT FOR
ELECTRONIC GAMING MACHINES
The Federal Sphere
Background

Various gambling reforms were introduced
by the former Labor government in 2012
via the National Gambling Reform Act
2012 (Cth) (NGA), as well as the National
Gambling Reform (Related Matters) Act
(No.1) 2012 (Cth), and the National
Gambling Reform (Related Matters) Act
(No. 2) 2012 (Cth) (Related Matters Acts).

Developments

Many of the measures introduced by the
Related Matters Acts have now been
repealed by the Social Services and Other
Legislation Amendment Act 2014 (Cth)
(Amendment Act), which was assented to
on 31 March 2014. These include the
following:
• Measures requiring automatic teller
machines on gaming premises (except
casinos) to prevent a person from withdrawing more than $250 cash using any
one card in a twenty-four hour period;
• Measures requiring manufacturers and
importers of gaming machines to ensure
that such machines are capable of providing for pre-commitment systems if
they are manufactured or imported on or
after 31 December 2014;

In addition, provisions relating to the
controversial mandatory pre-commitment
scheme for gaming machines scheduled to
be previewed in the Australian Capital
Territory have also been repealed by the
Amendment Act. Mandatory systems
require all people who use gaming
machines to set a limit before they can
commence play.
The AFG however supports “voluntary pre-commitment on gaming machines
in venues nationally” as part of its broader
plan to encourage “responsible gambling
by all gamblers,” notwithstanding the
above repeals. Voluntary pre-commitment
allows (rather than requires) a player of a
gaming machine to set a limit on the
amount that the player is prepared to lose
and assists the player to keep to the limit.
Moving forwards, the Amendment Act indicates that the AFG will work with the
state and territory governments, the gaming industry, academics and the community
sector to develop a “realistic timetable” for
implementing a voluntary pre-commitment scheme. It will also develop a “realistic timetable” for ensuring that all
gaming machines are actually capable of
supporting a venue based voluntary precommitment scheme in conjunction with
the state and territory governments as well
as the gaming industry itself. Further, it
will work with the state and territory governments on the most appropriate way
of administering the scheme.
Separately from the above developments, various states and territories
are already advanced in implementing
such schemes.

State based developments

The Gambling Regulation Amendment (Precommitment) Act 2014 (Victorian Act) received
Royal Assent on 11 February 2014. Accordingly,
Victoria is the first Australian jurisdiction to legislatively require voluntary pre-commitment technology to be connected to gaming machines (from
1 December 2015 subject to a direction by the Minister). The Victorian pre-commitment system will
also enable players to track their playing history
and spending over time. Venue operators will
be required to provide and maintain certain
player account equipment to facilitate the operation of the pre-commitment system at their venues.
It is also to be noted that other jurisdictions,
such as Queensland and South Australia, have had
voluntary programs for gaming machines in place by
agreement with venue operators for some time now.

NEW CASINOS

Meanwhile in Sydney and in Queensland a number of new casinos are on the horizon.

• The ILGA is prohibited from authorising the
keeping of any gaming machines on any premises situated on the Barangaroo site outside the
gaming facility itself. This could be seen as both
a restriction upon and a protection for Crown,
depending upon the ownership / leasing of the
relevant site;
• The conduct or the playing of any game in the
gaming facility is not lawful before 15 November
2019;

• Minimum bet limits will apply to any game in
the gaming facility (for example, $30 for baccarat, $20 for blackjack, and $25 for roulette or
such higher amount as may be determined by
the ILGA). These are designed to limit patronage to premium or VIP customers and not mass
market customers (although doubts have been
expressed in the media as to whether such limits are high enough to deter local gamblers); and

Sydney, New South Wales

• Only persons who, in accordance with the conditions of the licence, are members or guests of the
gaming facility may participate in any gaming.

The restrictions include:

It is noted that the Smoke-free Environment
Act 2000 (NSW) will not apply to gaming areas
in the facility; therefore smoking will be permitted.
However, air quality equipment that is of an international best practice standard must be installed
and must be tested quarterly with the results
reported annually to the Minister of Health.
Crown passed probity investigations in July
2014 and has been granted a ninety-nine year
restricted gaming licence for Barangaroo by the
ILGA. The resort is still subject to planning
approval as well as the negotiation of final agreements with Lend Lease and the Barangaroo
Delivery Authority (BDA). The BDA will oversee the development and construction of the hotel
and restricted gaming facility. The resort is
expected to open on or after 15 November 2019.

Crown Resorts Limited’s proposed $1.5 billion six
star Crown Sydney Hotel Resort at Barangaroo,
Sydney, which will include a VIP gaming facility,
has been given the green light by the New South
Wales government. The Casino Control Amendment (Barangaroo Restricted Gaming Facility)
Act 2013 No. 100 (NSW) (Barangaroo Act)
was enacted on 27 November 2013. The
Barangaroo Act provides that a restricted gaming licence may be granted to operate the
Barangaroo gaming facility and imposes various
restrictions on gaming at the facility. It also
makes related amendments to the Casino Control
Act 1992 (NSW) (CCA), the Gaming Machines
Act 2001 (NSW), and the Unlawful Gambling
Act 1998 (NSW).
• The gaming areas in the facility must not
exceed twenty thousand square meters;

• The installation or use of “poker machines” (as
defined in s.22A of the CCA) is not lawful in the
gaming facility. This does not include electronic
versions of traditional table games, multiterminal games or multi-player games (such
games must be approved by the Independent
Liquor and Gaming Authority (ILGA)).

Tony Rein
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Queensland

The Queensland government is also offering up
to three new casino licences across the State, one
in Brisbane and two other regional areas. Licences
are likely to only be offered as part of an integrated resort-style development.
The Queensland Government has identified
a shortlist of applicants and the successful applicants are expected to be announced in 2015. ♣
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Social Gaming in 2014/15:

Where Is The Industry Going?
Tal Itzhak Ron & Stephanie Attias

A

s Internet gambling continues to pick up legal interest,
it is hard to ignore the growth of social gaming. Today,
the impact of social networking cannot be put aside;
everyone’s focus is now on going mobile, connecting with
each other, and following actions based on social trends.
In 2007, social games were introduced to the world via
Facebook. In 2013, there were over 750 million people playing social games worldwide, and experts expect that number
to double by 2015.
There are generally two business
models employed in the social games
industry: up-front fee for the game or
application, where the player needs to buy
the application to use it; or a free game or
application with in-game purchases available
to enhance the entertainment experience.
It is a known fact that in order to succeed, a social game must go through Facebook’s online platform, and then to its
mobile platform, before being published in
Google Inc. and the App store.

Where is Facebook going for
new games? Israel!

Israel is the biggest export jurisdiction for
selling gaming services and technologies
to companies. Five of the developers of
Facebook’s ten largest social games in the
Europe, Middle East, and Africa (EMEA)
come from Israel. Indeed, Israel is a very
advanced country for gaming and high-tech,
offering leading software developers influential marketing positions and generating
the biggest quantity of startups. Numerous multinational hi-tech, online gaming
companies have their R&D centers based
in Israel. Most prominent Israeli companies
are engaged in developing technology
for the gaming sector, which is largely
18
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due to the success of
“Playtika” and its successors.
The Israeli gaming industry is
an up and coming star. Recognizable
names with the Israeli link include:
Playtech, the world’s largest online gaming software supplier, which was founded
by billionaire Teddy Sagi, 888, Bwin.Party,
William Hill Online, Caesars Interactive
Entertainment, Poker Stars, and many
more. Expected to triple in income and
revenue over the next two years, you can
bet that Israel will continue to be an integral player in the game.

Legal Overview of Gambling in Israel

Almost all forms of online gambling are
illegal in Israel, but that hasn’t prevented a
number of national companies from developing and creating the online gambling
and gaming technology industry since the
late 1990’s. Gambling in Israel is highly
regulated by the government, and not all
forms of gambling are available. Indeed,
standard casino games are not allowed, the
Israeli government has even tried to filter
the Internet to prevent local players from
accessing foreign online gambling sites.
The Israeli Penal Law 5731-1977 pro-

hibits the organizing of lotteries, betting
and games of chance, as well as operating
venues where such activities take place.
However, over time two exceptions from
the general ban on gambling law were
introduced in the Israeli criminal law.
In 1951 the law was amended to allow
for the implementation and operation of a
national lottery “Mifal Hapayis” which offers
scratch cards, weekly subscription lottery,
and various lotteries and raffles. In 1967,
the Israel Sports Betting Board “ISBB”
(a.k.a. the Toto) was awarded the right to
organize and regulate sports betting for
soccer and basketball games only.
The operations of Mifal Hapayis and
the Israel Sports Betting Board are state
monopolies supervised and regulated by the
Ministry of Finance. However, the Supreme
Court has distinguished between “virtual
money” and “real money.” This distinction
can be used to establish the difference
between social gaming and gambling.

What is the difference
between Social Gaming
and Gambling?

“

Indeed, regulated
difference in behavior. While
‘real-money’ games
gamblers tend to get into a cycle
have to be fair and purely of chasing cash, social gamers
random. They have to be play for fun as they know they
socially responsible and cannot win any money. To what
extent should social gaming be
protect players from
regulated under restricting gamthemselves. As there is bling laws?
no ‘money’s worth’ in
Should Social Gaming be
social gaming, game
Subject
to Regulation?
manufacturers are free
Regulation
for online ventures is
to set the odds of the game
no longer a temporary challenge
at any level they want to but a new reality. Last April,
make the game addictive. IMGL’s Spring Conference in
Players are not always San Diego highlighted one of the
informed that social games hottest debates amongst regulators nowadays: Is Social Gaming
are not random.

Social gaming is the activity or
practice of playing an online
game on a social media platform,
in real-time, without winning
“real money” or any prize that
constitutes “money’s worth.”
This can be seen in Australia,
where social gaming in which
there is no cash prize on the outcome and no cash at risk during
the game does not constitute a
prohibited gambling service.
Social games are characterized by
the fact that they are played for
entertainment at little or no cost,
through social networks, and are
typically very simple games.
Many social games are designed with social interaction and competition amongst other players. Popular
social games to name a few include: Candy Crush,
Farmville, The Sims.
Gambling, on the other hand, means the user
generally pays something of value to participate. By
participating, the user also has a potential to win
something of value, i.e. money’s worth prize or
equivalent. To this extent, the difference between
real money gambling games and free games relies
on: payment, compliance, and licensing.
In the United States, gambling generally requires
three elements: consideration (the payment of something is required to play the game), chance (the outcome of the game depends on chance not on skill),
prize (money’s worth or something of real tangible
value is awarded).

What is a “Prize”?

Crucially, a “prize” means “money or money’s worth”
and is the basis on which social gaming distinguishes
itself from gambling, by preventing players from
taking the virtual currency they have “won” out of
the game and reselling it.
In social gaming, there is no “cash-out;” it is a
free ad-funded game where there is no conversion to
real money. Gambling on the other hand is a game
of chance, where players pay to play in order to win
a monetary value prize. This creates a significant

considered gambling? And if
such, should Social Gaming be
subject to the same, strict, regulation?
Nowadays, social casino games are one of the
fastest growing and most profitable online games.
To this extent, a regulatory debate has recently
engaged casinos and other gambling companies that
entered the social gaming field, as well as their
lawyers, advisors, and affiliates who enhance their
traffic.
Legislators are still facing legitimate difficulties
figuring out how to regulate online gambling, and
there is still a lack of clarity concerning the differences between gambling and social gaming. Indeed,
there is a very thin line between social casino games
where players pay “real money” for virtual casino
chips that cannot be cashed out, and online gambling
where players can bet, lose, and win “real money.”
Social gaming is a global phenomenon, but
there is no global government. The main concern
relates to the international scope of social gaming.
It seems unlikely that there will be a global regulation for social gaming as regulators may very well
reach different conclusions on a state by state or region
by region basis, creating legislative inconsistency.
We are therefore facing the risk of a fragmented
regulatory market which may be a key concern for
operators.

”
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>> NEW DEVELOPMENTS IN JURISDICTIONS: INDIA
Demystifying The Legal Stakes In Online Gaming:

Are Your “Bets” On The Indian Market
Legally Sound?
By Ranjana Adhikari and Gowree Gokhale

I

ndia has a burgeoning untapped
potential for online businesses,
given the rapid increase in Internet and smart phone users amongst
its population of over 1.2 billion people1. This is only amplified manifold
by the proliferation of 3G (followed
by 4G) acting as an important catalyst for this paradigm shift. In a recent
industry report released by FICCIKPMG2, the statistics are telling.
According to KPMG’s analysis, there
are over two hundred million Internet
users in India out of which approximately one hundred thirty million use
the mobile for going online, dominating the total Internet user base by
capturing an overall share of sixtyone percent.3
The market size does lend credence
to why India is now beginning to find a
place in the business plans of many foreign
corporations, including gambling companies. Traditionally, in India gambling and
its many forms have been a source of
entertainment, finding references even in
one of the oldest mythological epics of
India, Mahabharata, where the opponents’
strength was tested at board and dice
games rather than by waging wars. Card
games are extremely popular in India,
especially the games of Bridge, Rummy
and Poker. Of late, a number of online
Rummy and Poker sites have mushroomed.
However, the Indian laws on operating
20
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such online Rummy and Poker
tournament sites is still unclear,
and the multiple stringent laws
make this a risky business option.
This article sets out the
current regulatory framework
and some of the key issues and
developments affecting the
online gaming and gambling
businesses in India with an emphasis on the popular card
games of Rummy and Poker.

The Gambling Laws of India
and the Virtual World:
Grey boundaries undefined

Different states of India regulate gambling under their separate state laws with the Public
Gambling Act, 1867 being the
only central legislation (albeit
Nestled in the Himalayan foothills, Sikkim is the only
covering only a few states) state in India which has enacted a law for online gaming
(Gambling Laws). These Gam- and sports betting. Pictured here is Gangtok,
bling Laws typically define the capital of Sikkim.
“gambling” as “the act of wagering or betting” for money and
such as such as Roulette, Black-jack, Ponimpose restrictions on/prohibit the use of toon, Punto banco, Bingo, Casino Brag,
brick and mortar premises (often referred Poker, Poker dice, Baccarat, Cheminto as gaming houses/common gaming de-fer, Backgammon, Keno, Super Pan 9
houses) for the purpose of making any and sports betting. Further, a licensee can
profits or gains by conducting gambling take the prior approval of the state
related activities.
government of Sikkim to offer any
The State of Sikkim is so far the only other/additional online games under the
state in India which has enacted a law for license. However, at present the Sikkim lionline gaming and sports betting.4 An in- censes are in a state of flux due to a variterested person can obtain a “license” for ety of reasons.
the purpose of conducting, organizing,
The Gambling Laws, with the excepmanaging or promoting online games tion of the Sikkim Online Gaming (Reg-

ulation) Act, 2008, were enacted much before the
advent of online gaming. There is considerable
debate on whether online gambling attracts the
prohibitions prescribed under the Gambling Laws.
Two approaches may be adopted. The first is that
the laws should be construed to include new technological inventions which were not in existence
at the time when the laws were enacted. For
instance, in the case of Super Cassettes Industries
Ltd. v Myspace Inc. & Anr5, the word “Place” was
deemed to include “place on the Internet” for the
purposes of the Copyright Act, 1957. On the other
hand, one can argue that principles of interpretation of statutes require a strict interpretation to
be accorded to penal statutes. Since the Gaming
Laws are penal in nature, online gaming cannot be
controlled, until the legislature specifically seeks
to do so through amendments.

Games of Skill:
An Exception to the Rule

As is the norm in several countries, games of
“mere skill” are typically culled out as an exception to the prohibitions, though what amounts to
“mere skill” as opposed to games of chance has
caused considerable debate. The Supreme Court
of India (SC)6 has held that competitions where
success depends on a substantial degree of skill
will not fall into the category of “gambling”; and
despite there being an element of chance, if a
game is preponderantly a game of skill, it would
nevertheless be a game of “mere skill.” Whether a
game is a matter of chance or skill is a question
of fact to be decided on the facts and circumstances of each case.
The Gambling Laws do not specify whether
games like Rummy or Poker are games of skill or
chance. Only under The West Bengal Gambling
& Prize Competition Act, 1957 card games like
Bridge, Poker, Rummy or Nap are specifically
excluded from the definition of “gaming and gambling” and one can organize such games by procuring the appropriate license under the law. In the
landmark verdict of the SC in the case of State Of
Andhra Pradesh v K. Satyanarayana & Ors7 (Satyanarayana Judgment), the game of Rummy was
specifically analyzed on the principles of skill versus chance. It was held that Rummy is not a game
entirely of chance like the “three-card” games.
While Rummy is the only game which has been

tested on this principle and the courts have arrived
at a settled position, it remains to be seen whether
the jurisprudence develops in India to peg games
like Texas Hold’em Poker on the same footing as
Rummy.
Recently, Karnataka High Court in the case
of Indian Poker Association and Ors. v. State of
Karnataka and Ors8 confirmed that in the state of
Karnataka “if the game of poker is played as a
game of skill, license is not contemplated.” As
such there is no requirement for a license under
the applicable laws in the state of Karnataka to
run a society or a recreational club for the conduct
of skill based games.9 However, as and by way of
abundant caution, societies and recreational clubs
have in the past approached the police and other
relevant authorities in order to inform them
of their intention to conduct such skill based
games and obtain a “no objection” certificate in
that regard. The Court did not go into the substantial merits of whether poker per-se is a game
of skill under Indian laws. While on one hand the
court said that no specific license or permission is
required in Karnataka for conducting the game of
poker if it played as a game of skill, on the other
hand it clarified that the enforcement authorities
(concerned Police Departments) have all rights to
take appropriate action under law if it is found that
members and / or the club are indulging in illegal
activities under the guise of recreational activities.
Given the large number of online poker websites
offering their services to Indian customers or
looking to offer the same, such decisions are helpful to gauge the mind-set of the India judiciary
while evaluating the activities of clubs and websites hosting poker tournaments.
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Stakes In Games of Skill? A question for
the supreme court to decide

The legality of playing skill based games with
stakes has been the subject matter of discussion
in some case laws in India. Until recently, the position was fairly settled that the prohibitions under
the Gambling Laws are not applicable in the case
of games of skill. Therefore one could take stakes
or make profits from games of skill.
In the landmark case of State Of Andhra
Pradesh v K. Satyanarayana & Ors (Satyanarayana
Judgment), the SC delved into the question of
Continued on next page
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whether a commission or fee can be
charged by the clubs in the form of an
extra charge along with the sitting fees, for
the playing cards which were supplied by
the club to the players. The SC observed
that clubs usually charge an extra amount
for anything they supply to their members
because the extra payments are used to
manage the club and provide other amenities and observed that merely charging an
extra fee for playing cards (unless excessive) will not amount to the club making a
profit or gain so as to render the club a
common gaming house. It is noteworthy
that the SC also made an observation that
[I]f there is evidence of gambling in
some way or that the owner of the
house or the club is making a profit or
gain from the game of Rummy or any
other game played for stakes, the
offence may be brought home.

The Madras High Court in the matter of Director General of Police, Chennai v.
Mahalakshmi Cultural Association10 interpreted the Satyanarayana Judgment differently and held that Rummy played with
stakes would amount to gambling. This
new judgment has unsettled a rather settled position of law. Different interpretations by different High Courts have given
rise to ambiguities on the position of law
on collection of stakes from games of
skill, especially Rummy and Poker. This
matter is in appeal before the SC11 which
has currently temporarily stayed the
operation of the aforementioned part of
the order. Importantly, while the said
appeal pending before the SC pertains to
playing Rummy with stakes on physical
premises, certain online platforms offering
Rummy have also filed Special Leave Petitions before the SC challenging the
Madras High Court order. These cases have
also been combined with the appeal before
the SC. The arguments of this matter
began in the SC in the middle of August
2014. It seems that the SC is open to consider and settle various issues relating to
operations of the online Rummy websites.
The impending judgment of the SC will
22
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Karnataka High Court confirmed that in the state of Karnataka “if the game of poker is
played as a game of skill, license is not contemplated.”

have a cascading effect and will be binding
on all States of India which have adopted
gaming legislation similar to the Chennai
Police Act. All eyes have been watching
the developments closely, of what promises to be a landmark case sealing the fate
of online gaming businesses in India.
Interestingly, the question of whether
games of skill can be offered for money on
the virtual platforms came up for consideration in the matter of M/S Gaussian
Networks Pvt Lts (“Petitioners”) v. Monica
Lakhanpal and State of NCT, before the
New Delhi District Court12. In the instant
case, the Petitioners, an Internet start-up
company, had sought the opinion of the
court on the issues mentioned in their
petition, to ensure that they are compliant
with applicable laws while offering games
which may be construed as “gambling or
betting.” One of the questions was whether
there was any restriction on taking stakes
from games of skill on websites making
profit. The New Delhi District Court had
opined that when skill based games are
played for money in virtual space, the same
would be illegal and observed that the
degree of skill in games played in a physical form cannot be equated with those
played online. The court seems to have

assumed that the degree of chance increases
in online gaming; and there is a possibility
of manipulation including randomness,
cheating, and collusion in the online space.
However, the factors relied on by the court
can be addressed by building adequate
fraud control checks into the systems.
This is a standard practice globally and
also helps address anti-money laundering
issues that plague these websites.
It is important to note that this particular judgment is only binding on the
parties to the matter and that it has already
been appealed before the Delhi High
Court. While the nature of the petition
precludes the High Court from staying the
order of the lower court, the High Court
has stated that if the state takes any action
against the petitioners, then the petitioners are at liberty to approach the court.
The fate of this appeal will depend upon
the outcome of the SC order.

Caveats for the foreign player

While Internet gaming in India (i.e. game
of skill) is a lucrative business opportunity
on offer, online gambling appears to be a
somewhat distant dream. Even in the
online gaming business, foreign players in

Continued on page 35
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California Online Poker:
Dead Again in 2014
By Heidi McNeil Staudenmaier

A

s has happened for the past five years – online poker in California was
declared dead for the 2014 legislative session. It was hoped that the
2014 efforts had a greater chance of success than in the past, but the
roadblocks were apparently too big to overcome before the session closed in
late August.
Two online poker bills were introduced
during the 2014 legislative session. Senate
Bill 1366 was sponsored by Senator Lou
Correa and the Assembly Bill 2291 was
sponsored by Assemblyman Reginald
Jones-Sawyer. The proposed legislation
was titled “The Internet Poker Consumer
Protection Act of 2014.” Two-thirds of
the California legislature is required to
pass bills. These online bills were similar
to legislation introduced in past years.
Senator Correa shelved his bill on
August 6, 2014, citing grounds that there
was just not enough time to make certain
changes in the bill and obtain consensus from all the major players. “Internet poker is an important public policy.
We need to make sure it’s done right,” Correa advised the media.
At publication deadline for this article,
Assemblyman Jones-Sawyer’s bill was still
reportedly alive. However, that bill had not
moved through the committee process nor
had any hearing date been set. As such, it
is likely that bill will not see any movement
before the 2014 session closes.
One of the major roadblocks to the
online poker bills involves the “bad actor”
language in both bills. These provisions
would prohibit the involvement of partner
companies, or assets, involved in taking

California wagers after passage of the
Unlawful Internet Gambling Enforcement
Act (UIGEA) – the Federal law enacted in
2006. The specific language provides:
“There shall be a rebuttable presumption
that an applicant for a service provider
license is unsuitable if the service provider
or any corporate or marketing affiliate of
the service provider, accepted any wager
or engaged in transactions related to such
wagers from persons in the United States
in any form of Internet gaming after
December 31, 2006.…”
Why is this “bad actor” language the
subject of great debate – and likely to
continue to be troublesome for the 2015
session? These provisions would effectively keep PokerStars out of the California market as an online poker participant.
PokerStars and/or its affiliates is reportedly one of the largest online gaming
companies in the world – controlling more
than fifty percent of the global online
gaming market outside of the United
States.
PokerStars would likely fall within
the “bad actor” clause due to the company’s
involvement in the “Black Friday” federal
crackdown on illegal Internet gambling in
April of 2011. Based on that crackdown,
PokerStars’ founder and two other com-

pany officials were indicted on bank fraud,
wire fraud and money laundering charges.
Full Tilt, an affiliate of PokerStars, went out
of business due to the indictments. PokerStars later negotiated a settlement with the
U.S. Justice Department and paid $731
million to resolve the charges.
Although the federal indictments of
the company officials are still pending, the
Justice Department opined that, because
of the settlement, PokerStars should not
be prohibited from entering legal U.S.
online gaming markets. Nevertheless,
Nevada’s online gaming laws effectively
keep PokerStars out of that market for five
years, and New Jersey has refused, to date,
to issue a license to PokerStars which would
permit it to participate in that market.
The PokerStars’ situation may have
taken a positive turn in June, when the
Montreal-based Amaya Gaming Group
agreed to purchase the parent company of
PokerStars and Full Tilt Poker in a transaction reportedly valued at $4.9 Billion.
The acquisition closed in early August. As
a result of the new parent ownership,
certain “house cleaning” of existing company executives may take place. The new
company leadership may get a second
chance from jurisdictions such as New
Jersey and others.
The constitutionality of the “bad
actor” clause was the focus of considerable
legal debate. PokerStars engaged well
known constitutional law scholar, Laurence
Tribe, Harvard University professor, to
Continued on next page
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Without a doubt, a political compromise will have to be
reached if iGaming in California is to become a reality in 2015.
The stakes are high for reaching a middle ground. Some reports
have estimated that iGaming in the Golden State could produce as
much as $729 million in gross gaming revenue in the first year
alone. With a population of 38 million, California is poised to
become the largest intrastate location for online poker.
Continued from previous page

consult with the California legislators about
the impropriety of the “bad actor” language.
Professor Tribe contended that the language
violated several provisions of the U.S.
Constitution – Bill of Attainder, Equal Protection and the Takings Clause. A bill of
attainder involves a legislative body making
an act a crime, but only after the act has
already been committed. In essence, the
act was legal at the time it occurred but
then was later deemed illegal. Professor
Tribe argued that the “bad actor” provisions improperly seek to punish PokerStars for its past actions without the benefit
of a trial or other due process.
Nelson Rose, a well-known California
gaming law professor, took issue with
Professor’s Tribe’s constitutional arguments. Professor Rose opined in his July
“Gambling and the Law” column: “The
problem is that Prof. Tribe knows the U.S.
24
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Constitution. But he doesn’t have enough
experience with legal gambling to know
that gaming statutes and regulations often
appear to be unconstitutional. The limits
placed on every person and business associated with licensed wagering would indeed
violate the Constitution, if gambling were
almost any other business.” Prof. Rose
discusses how gambling is viewed as a
“vice” and accordingly subject to the “state’s
police power” which is to “protect the
health, safety, welfare and morality of its
citizens.” As such, “a state’s police power
often trumps constitutional rights.”
This “bad actor” debate embroiled the
state’s wealthiest and most powerful gaming tribes. One of the primary challenges
to passage of Internet gaming legislation
in the past has been the lack of consensus
among these tribes. In an attempt to find a
compromise, a coalition of thirteen tribes
led by the Pechanga Band of Luiseno

Indians, came to agreement on unified
language in June that would authorize
intrastate Internet poker in California.
In a letter to the legislators setting
forth the group’s proposed amendment
language, the coalition stated that “this
journey has been long and difficult, but the
challenges posed by the Internet demand
that we harness rather than cede the technology of the future for California and for
our tribal communities.” One of the coalition
members noted: “We are proud to announce
that we have reached a consensus that builds
upon the pillars of previous legislation. It
provides strong consumer protections
against fraud, ensures that no one under the
age of 21 can play and bars those who have
violated federal online gaming laws from
offering Internet poker.” The coalition’s
letter to the California legislators added that
the group supports legislation that “safeguards consumers and the vulnerable from
dishonest and unsuitable operators.”
On the other side of the table has been
the Morongo Band of Mission Indians
along with three Southern California card
clubs. Morongo voiced strong opposition to
the online poker bill and was at stark odds
with the Pechanga coalition – primarily
over the “bad actor” provisions. PokerStars
is a proposed partner of Morongo in its
Internet gaming plans. The Morongo Band
asserted that it would “strongly oppose the
so-called ‘bad actor’ language that is nothing other than a blatant attempt to provide
certain interests with unfair competitive
advantage by arbitrarily locking out trusted
brands. We will vigorously oppose any legislation that includes this language.” The
Morongo-led coalition further opined:
“Efforts by a select few interests to rewrite
longstanding and effective policy in order
to gain a competitive market advantage or
to lock out specific companies is not in the
best interests of consumers or the state and
will be vigorously opposed by our coalition,
online poker players and many others.”
To add further fuel to the fire, twentyfive California card rooms sent a letter in
mid-July to the California legislators
expressing their support of online legislation, but confirming that they were in sup-

port of retaining the “bad actor” provisions. The
bills limited Internet poker licenses to tribes and
card rooms. Another gaming interest–thoroughbred racing–had been pushing to be included in
the legislation.
Without a doubt, a political compromise will
have to be reached if iGaming in California is to
become a reality in 2015. The stakes are high for
reaching a middle ground. Some reports have
estimated that iGaming in the Golden State could
produce as much as $729 million in gross gaming
revenue in the first year alone. With a population
of 38 million, California is poised to become the
largest intrastate location for online poker. California is already among the top states for Indian gaming revenue. In 2012, the tribal casinos generated
nearly $7 billion in gaming revenue (per Casino
City’s annual report). This number was nearly
one-fourth of the total revenue generated by all
tribal casinos across the country.
Not all of the California tribes supported the
legislative path. The Iipay Nation of Santa Ysabel
Indians, located in a remote area east of San Diego,
announced in July the launching of its online poker
site, “PrivateTable.com,” with the intention of
offering real money play in the near future. At
launch time, the site offered only free play poker.
The Tribe claimed that it intended to offer real
money online poker in the very near future. Only
residents of California will be allowed to play for
real money once those games go live. In addition,
real money players must be physically located
within the state and be at least 18 years of age.
The Santa Ysabel Tribe and its attorneys say
that it is within the Tribe’s legal rights to offer
poker over the Internet–asserting that poker constitutes Class II gaming under the federal Indian
Gaming Regulatory Act. Class II gaming is solely
within the tribe’s jurisdiction and authority
(along with the National Indian Gaming Commission), and cannot be regulated by the state. The
tribe has partnered with the Kahnawake Gaming
Commission to host part of its iGaming servers on
the Mohawk Territory of the Kahnawake located
near Montreal, Canada.
The tribe stated, “The Tribe supports the
effort by the Legislature to enact interactive gambling legislation in the State, but has decided to
rely on the tribal sovereignty and the provisions
of the federal Indian Gaming Regulatory Act
(IGRA) to offer Ipoker from the Tribe’s reservation.” The tribe has no plans to offer online slots or

“

Whether online poker will
finally happen in 2015 remains
to be seen. The Pechanga-led
tribal coalition is willing to wait
until the next legislative session,
stating ‘our tribal leaders have
concluded that rushing a bill
in the closing days of this
legislative session will not
allow for the level of careful
public examination and
confidence an issue of this
magnitude requires.’

”

other casino style games that would require a
Class III gaming compact with the state.
The tribe was critical of the pending online
legislation. In noting that it had “significant
concerns,” the tribe commented: “The current proposed legislation excludes all but the wealthiest
gaming tribes from engaging in state-regulated
online gaming. Smaller or remotely located tribes,
such as Santa Ysabel, would not be able to meet
the financial prerequisites for participation in online gaming as currently proposed, in spite of their
years of experience conducting and regulating
brick-and-mortar Class II and Class III gaming.”
The proposed upfront license fee is $10 million.
The tribe previously operated a small casino
with 350 slot machines, but it shut down in
February owing around $50 million. The Tribe
attempted to file for bankruptcy protection, but the
matter was dismissed because Indian Tribes do
not qualify under the federal bankruptcy laws for
such protection.
Whether online poker will finally happen in
2015 remains to be seen. The Pechanga-led tribal
coalition is willing to wait until the next legislative
session, stating “our tribal leaders have concluded
that rushing a bill in the closing days of this legislative session will not allow for the level of careful public examination and confidence an issue of
this magnitude requires.” Senator Correa cannot
return to the legislature in 2015 due to term limits; therefore someone else will need to champion
the iGaming proposal going forward. Nevertheless,
industry observers believe that California will ultimately legalize online poker. It’s just a question of
when and how it happens. ♣
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Credit Card Compliance
CHALLENGES AND SOLUTIONS FOR IGAMING PAYMENTS
By Sara Craven

C

redit card issuers and acquirers are hesitant to support iGaming transactions despite certain state legalization and the DOJ’s clear declaration that
online gambling is not illegal within the U.S. Players who register with
licensed and regulated sites routinely experience great difficulty when depositing
money, resulting in abandoned transactions, player dissatisfaction and – ironically
– migration to unregulated sites where Visa and MasterCard are accepted.
This article will explore the issue of
credit card compliance, why banks are hesitant
to accept payments in the iGaming space, the
legal consequences of inaction (i.e. potentially aiding unregulated sites) and explore
what solutions and factors could persuade
the credit card issuers and acquirers to
support the industry.
The world of iGaming has introduced
an entirely new set of challenges to the
world of ecommerce and payments. Typically consumers expect that if they want to
use their card to engage in a legal activity
online they may do so. In the world of
iGaming, there are far more checks and balances required before a payment can be approved. Even then, there is no guarantee that
a consumer will be able to gamble online, although the consumer is located in a regulated and fully legal state.
Many ask why it is so
difficult to gamble online
in states where it is
legal… and it all
comes down to payments. Whereas a
standard purchase
online by a consumer is
immediately processed
and has an approximate
approval rate of 97%, the
average iGaming transaction
requires additional checks and
balances such as verification of age
and Know Your Customer (KYC) as
well as confirmation of the location of
the customer via Internet Protocol (IP)
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geolocation. All of this occurs before the
payment can even be processed. Then, if the
consumer chooses to continue, the transaction may still not be approved by the processor as the current overall approval rate is
averaging 30% less than that of a standard
ecommerce transaction. Because gambling is
a regulated market where significant controls
are put in place to protect consumers from a
multitude of issues which include monitoring for excessive and/or under age gambling
and confirmation of location of the consumer, the scrutiny required via KYC and IP
geolocation is not surprising. On the other
hand, the approval rates for processing the
transactions are disappointing and causing
a grave impact to legalized iGaming in the
U.S.
The depressed approval rates stem
from credit card issuers and acquirers who
are hesitant to support iGaming. Since
the U.S. Department of
Justice (DOJ) issued an opinion
in December of
2011 declaring that
online gambling was
no longer illegal, a
few states including
Nevada, Delaware and
New Jersey have ventured
to test the waters in an
effort to be the first movers
in the industry. Unfortunately,
since issuers and acquirers tend
to be extremely conservative and
are heavily regulated on multi-

ple levels, the majority of them have
stayed away from entering the industry.
Interestingly, some credit card brands such
as Visa and Mastercard have advised that
they will permit transactions in states where
online gaming is legal, but the ultimate decision on whether to approve or decline a
transaction resides with the card issuers.
Most issuers, on the other hand, have not
been willing to test their luck in the iGaming
industry as of yet. Most likely, this is due to
the following: a) the banks and issuers want
to see more state and consumer adoption
before they are willing to take the risk of
supporting what was previously a forbidden
online businesses, b) they are waiting to see
what happens with the few acquirers and
issuers that have taken on what is believed
to be a risk to support iGaming and c) the
DOJ’s opinion has not yet been litigated
before the Supreme Court, and there is a
great deal of ambiguity still left to be
resolved. Unfortunately, the hesitance of the
payments industry to join in support of
these first moving operators is creating limited payment options for the operators who
are now contemplating and leveraging
alternative payment options such as wire
transfers, Automated Clearing House (ACH)
transfers, and brick and mortar deposit
options; ultimately, the actions of the payment industry are driving consumers to play
offshore and back to illegal gambling sites
where the red tape is far less onerous.
To this end, there are a few things that
would help create further adoption by payment acquirers and issuers. For starters,
additional clarification and confirmation of
the DOJ’s original decision would likely allay
many concerns. There has been no litigation
as of yet and no clarification of the original
opinion so those states that are actively
engaged in iGaming are currently interpreting the DOJ’s opinion slightly differently.
Additionally, broader adoption by more
states means more consumer traffic. More

MEMBERS IN THE NEWS
Douglas Florence, Sr., Joins eConnect

“

The world of iGaming
has introduced an entirely new
set of challenges to the world of
ecommerce and payments.
Whereas, typically consumers
expect that if they want to use
their card to engage in a legal
activity online they may do so.
In the world of iGaming,
there are far more checks and
balances required before a
payment can be approved.
Even then, there is no guarantee
that a consumer will be able
to gamble online, although
the consumer is located in
a regulated and fully
legal state.

”

consumer action is really important as consumer traffic means revenue to the issuers
and acquirers, and at such point that the
market is large enough to move the needle
for the issuers, they will have no choice but to
join in support of iGaming. Last, but certainly
not least, is education. The more education
that can be provided to acquirers and issuers
to show the value of supporting iGaming
and to allay concerns associated with any
potential risks, the better likelihood of
broader adoption. Education by regulators,
operators, and service providers is extremely
beneficial. At the end of the day, for iGaming to survive and thrive in the U.S. market,
the payments industry, regulators, and operators have to work collaboratively to address
key concerns of all parties; at the same time
further legislation at the State level approving iGaming will drive consumer adoption
which ultimately persuades the issuers and
acquirers to join the effort. ♣
Sara Craven is General Counsel
for CAMS, The iGaming industry’s leader in providing payment
connectivity and Know Your
Customer (KYC) verification
services. She can be reached at
sara.craven@verifi.com.

Douglas Florence, Sr., CPP has joined eConnect as Vice
President of Strategic Operations. eConnect provides
fraud, theft and business intelligence to casinos for point
of sale (POS) in all cash handling areas such as bars,
night-clubs, retail and restaurants. Table Games and Slot
operations also benefit from eConnects solutions as well.
Executives can improve customer service, improve productivity and reduce losses to theft and fraud throughout
their operations. This new role for Douglas is an evolution
of combining video to business data for Food & Beverage, Retail and Gaming operations.
www.eConnectGlobal.com

Douglas Forence, Sr.

U.S. Supreme Court Cites Research and Analysis
of Economist & IMGL
On May 27, 2014, the U.S. Supreme Court ruled in
Michigan v. Bay Mills Indian Community et al., one of the
most significant Indian law cases in recent years. In a 5-4
decision, the Supreme Court upheld the doctrine of tribal
sovereign immunity by barring the State of Michigan’s
lawsuit against the Bay Mills Indian Community for opening
a casino outside of Indian lands.
In her concurring opinion, Justice Sonia Sotomayor
cited the work of Alan Meister, Principal Economist at
Nathan Associates and a California-based member of
Alan Meister
IMGL. Rebutting a dissenting opinion’s contention that
tribes have “emerged as particularly ‘substantial and successful’ commercial
actors,” Justice Sotomayor referred to Dr. Meister’s Indian Gaming Industry Report to
show that the success of Indian gaming has not been uniform across tribes. Specifically, she cited data on the percentage of Native American tribes that operate gaming
facilities (less than 50 percent) and the high percentage of gaming revenue that is
generated by a small number of gaming facilities (approximately 70 percent of gaming
revenue is generated by less than 20 percent of facilities).
The Court’s decision can be found at the Supreme Court’s website
(http://www.supremecourt.gov/opinions/13pdf/12-515_jq2i.pdf). Information on
Dr. Meister’s Indian Gaming Industry Report can be found
at: http://www.nathaninc.com/resources/indian-gaming-industry-report.

New Book Release
William N. Thompson, Ph. D., announces the publishing of
his compilation of essays on gaming in various international
jurisdictions.
Section One of the treatise includes essays on the most
critical element in the gambling formula—the player. The
discussion covers a broad spectrum of players, including troubled gamblers and ordinary players and players on Wall Street.
The Second Section examines writings about several
issues facing the industry, such as the economics of casino
gambling, the effects of taxation on the casino industry, casino bankruptcies, problem
gambling, crime and gambling, ethics of gambling, the gambling history in Las Vegas,
public relations and gambling in art, casinos as monopolies, the politics of casino
legalization, and Internet gambling.
Section Three is devoted to specific casino jurisdictions and individual casinos.
Attention is also given to politics which guided the establishment of casinos.
The book, Cultures of Casino Gaming: Answering Universal Desires, is available
from Amazon.
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Macau casinos do not have an RG “code,” but the Macau government
does circulate guidelines to its operators. While the guide is not available
to the public, it does encourage casinos to have RG training programs
and to post the odds for each game in the casino.

A TALE OF THREE CITIES
IN SEARCH OF BEST PRACTICES FOR RESPONSIBLE GAMING PROGRAMS
By William N. Thompson, Zhidong Hao, and Linda Hancock
n late 2012 our team (the authors) received a grant from the
Asia Pacific Gambling Study Association to fund a study
of responsible gambling (RG) programs in three of the most
prominent casino gambling jurisdictions in the world. Our
goal was to determine which activities of the programs represented “best practices” and hence could be recommended for
emulation and wide distribution throughout the casino industry.
The three jurisdictions selected for study were Macau, Las
Vegas, and Melbourne. We selected Macau as a jurisdiction for
study simply because it has become the largest money making casino
jurisdiction in the world. The Macau government also provides the
funding for the Asian Pacific Gaming Associations grant program.
Macau’s six license holders operate thirty-five casinos. Four of the
license holders are major international casino operators and so they
demanded special attention. Moreover we reached out to these four
operators’ non-Macau properties in Las Vegas (until recently
the leading casino jurisdiction where three of the license holders
have casinos) and Melbourne, Victoria, Australia, where a
Macau license holder operates the largest casino in the southern
hemisphere—the Crown Casino.
We conducted onsite visits to venues in each jurisdiction,
holding face to face and telephone interviews with over fifty individual gaming regulators, casino officials, dealers, players, and

I
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RG service providers both inside and outside of the casinos.
All interviews were made in confidence and hence names of those
providing us with information will remain anonymous. The interviews in Macau were held on April 8 and April 9, 2013; those
in Las Vegas on December 8 through December 13, in 2012; and
those in Melbourne on May 14, 2013.
Our study was comparative, yet with the variety of roles
of interview subjects it could not be structured so as to test specific
research hypotheses. We sought instead to make qualitative assessments of the operations of the programs we found for dealing with
RG programs which provided disincentives for bad player gambling
practices, for training staff to be aware of bad practices, and efforts
to find mitigation for bad practices and to treat problem gamblers.
After our interviews and initial observations, we felt that there was
value in using one set of RG programs in one venue for assessing not
only its efficacy, but also the potential effectiveness the program could
have in other venues. The programs of Melbourne’s Crown Casino
(in Victoria State) provided that needed benchmark.
Only Victoria State of the three jurisdictions examined requires
each of its gaming venues (The Crown Casino plus several hundred
machine only venues operated by charities and sports clubs, pubs,
and hotels) to have an RG Code of Conduct. The code is written by
the venue and then sent to state gambling regulators for a

stamp of approval. The code describes the casino (or slot machine
operator’s) interactions with customers. Major factors in the interactions at the Crown include the services of RG Liaison Officers
(RGLO’s), RG psychologists, and a chaplain, and the activities
of the RG Support Center (RGSC), as well as provisions for selfexclusion and “play safe limits” that may be established with a player’s
“signature” card. The services are available every day, 24 hours a
day. The “play safe limits” may be designated by the player himself or herself indicating maximum lengths of play and maximum
losses for each daily play session. If players do not have these cards,
the staff can help them sign up for the cards. The cards also allow
players to receive bonus points and prizes for the volume of their
play. No bonus points may be awarded after safe limits are reached.
The RGSC provides counseling help for troubled players who
may be detected by the RGLOs. RGLOs also make referrals to a
state funded gambling help center. Moreover during the past nineteen years nearly thirty thousand players have asked for self-exclusion, which lasts indefinitely, but may be revoked after a year if the
player presents evidence that he has sought help and can now
play responsibly. That help may come from one of the state centers.
The center in south Melbourne has a staff with seventeen counselors, and it is funded by the government through the Victoria RG
Foundation. In seventeen years, fourteen thousand players have
received center help.
Crown is also quite busy posting signs. There is a gambling
warning sign (e.g., “bet with your head, not over it”) on every
machine along with an 800 help line telephone number. There are
additional large posters on the wall-with one for each fifteen
machines. (The casino has 2500 machines). Each machine also has a
functioning real time clock on its face which is visible to the player.
There is a downside of our “benchmark” program: the Crown
casino seems to show more concern for posting troubled playing
signs than they are with “catching” self-excluded players who seek to
enter gaming areas for continued play. Players need not show identifications at the seven entrance doorways. It is estimated that one
hundred excluded players may “sneak” in to play every day. Crown
suffers no penalty when the excluded do enter, but the player
who enters will (if detected) promptly be shown the exit door and
may be fined by the Victoria government. Also the player is not allowed to keep any of his (or her) winnings during such a casino visit.
Those winnings are given to the Victoria RG Foundation.
While Macau and Las Vegas have multiple license holders and
casino facilities (over one hundred in Las Vegas), no venue in
these jurisdictions offers RG programs that are as well developed as
the one with Crown Casino in Melbourne. It is particularly notable
that the Macau casinos operating under a license held in part by
James Packer, majority owner of Crown, do not share the RG programs of Crown. There is no “code,” but the Macau government
does circulate RG guidelines to its operators. While the guide is not
available to the public, it does encourage casinos to have RG training programs and to post the odds for each game in the casino. The
many casinos also have brochures on RG, but few of these seem to
be picked up by players.
A self-exclusion program was instituted in Macau two years
ago. In addition to players themselves, family members may activate
the exclusion. The program is not widely used. While the casinos
have over twenty-five million visits per year, the list of excluded play-

ers that is kept by the Macau gaming regulators has only fifteen
names on it. The Macau Police Department has a division for casino
crimes, and a member of the division must be in each casino at all
times. However, the policeman is present only to help with criminal
matters and at no time seeks to intervene with cases of potential problem gambling. Macau also has a division of its social welfare department devoted to troubled gambling. The division works closely with
Non- Governmental Organizations (NGOs) in Macau. They make
many public presentations—144 during a recent year. They also
operate a hot line telephone number that has responded to 3275 calls
in seven years. The division has a staff of four counselors and social workers. They have given help to 617 players in seven years.
While the division’s efforts are commendable and are pointed in the
proper direction, they fall considerably short of the public’s need to
deal with problem gambling.
In 2005 Nevada public regulations on casino gambling were
amended to require all gambling facilities to provide RG training to
staff, as well as posting warning signs and providing brochures
on aspects of problem gambling. Most met the “letter of the law”
by doing the minimum with brochures hidden in dark corners of the
gaming rooms. Casinos were not mandated to have exclusion policies
and most do not. The ones that do, including the MGM Grand casinos, do not share the lists with other casinos, nor with the government. They do use the list to ban excluded winning players from
collecting prizes and also from cashing checks or receiving free services or advertisements. While their gaming supervisors are trained to
spot signs of troubled gamblers, they do not intervene except to “calm
down” such a player or to prevent public embarrassment coming from
their behavior—e.g. making loud noises or throwing objects about. As
there are multiple points of entry for each gambling floor at each
casino, little real effort is made to keep the excluded players out.
The Venetian casino in Las Vegas has created what they call the
“Ambassador Program.” They have trained forty members of the
gaming staff such as dealers to have an awareness of signs of problem gambling. At least one “Ambassador” is working on the floor at all
times. Other casino workers (dealers) will make ambassadors aware
when a player seems to have a problem. The ambassador will then
seek to calm the player down by offering him a soft drink and an
opportunity to talk. They use the occasion to share brochures with the
player. One of the Las Vegas casinos indicated that it will use the trespass law (a regulation called “86”) to help one who wishes to be banned
from play. Under the law the person is given a formal notice he is not
to come into the casino, and if he does, he may be arrested and
removed, and subject to a fine. While we were told this by senior
casino staff, a leading gaming official indicated that he had never heard
of the practice actually being used to exclude a problem gambler.
The Nevada government does provide minimal funding for
treatment programs at centers in both Las Vegas and Reno. There
is also an 800 call numbers for problem gambling counseling. The
gaming regulation board is stretched rather thin in personnel
resources. While they have several hundred members on their staff,
only twenty agents at one time are assigned to monitor the state’s
casinos—numbering several hundreds. Staff members are used to
respond to complaints and also to resolve playing disputes when
requested by a casino. They do not have time to intervene with problem gamblers.
Continued on next page
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After our interviews, we felt it certainly would be wise for all
the casinos of the three jurisdictions to follow the lead of the
programs at Crown. But still, we believe that such actions would not
be adequate to meet the needs posed. Moreover, we are unprepared
to give a full stamp of approval to actions taken at Crown. Its programs are not yet in a perfect state. Exclusion programs there as
elsewhere where voluntary or even mandated (as in jurisdictions such
as Switzerland, Netherlands, and Korea not discussed here) have
shown defects in implementation. The Crown has seven points of
entry to its casino, and the numbers on its excluded list are in the
thousands. An estimated one hundred excluded players find their
way on to the floor every day. Moreover, whatever the policy, the inclination of the marketing department is to let special “VIP” players
in anyway and even to encourage play with incentives. The casino
has been criticized (indeed sued in court) for aiding a banned VIP
player in being removed from the excluded list. There has been more
than one law suit over the play of banned players who seek to get
back money they have lost at the Crown Casino.
The Crown as well as Macau and Las Vegas casinos show great
reluctance to approach players and tell them that they have “problems” and should stop play. While brochures may indicate that there
are self-exclusion programs, these programs are not actively pushed
onto the players. Also there is reluctance in the fact that the programs call for lifetime exclusion, a matter that would mitigate against
players’ eagerness to engage in effective treatment for their problems. Where there is intervention, it seems to be motivated mostly
by desires to “calm down” patrons and avoid public incidents for both
player and the casino.
Some other jurisdictions, as mentioned above, have some
mandatory exclusion programs. Such programs would not work
well in the three cities examined here as each has multiple gambling
facilities. However, there can be improvements. First rather than
having permanent (or until revocation) bans, partial bans could be
used—bans such as restricting hours of play, the number of playing
days per month. Bans also could be more effective if every player
coming onto a casino floor would have to have a signature card such
as is used at the Crown or used by some machine players at most Las

The Crown Casino in Melbourne is required by the Victoria State
to have an RG Code of Conduct.

Vegas casinos. This card would represent an identification of the
player. As at the MGM in Las Vegas, when such a card holder won
a large prize (requiring payment by the casino), the casino could refuse to give the prize if the player was on the ban list. The card
could also be used to communicate to an ATM machine that the person should not get funds, and similarly that checks should not be
cashed. As with the Crown, when a player’s limit on a card was
reached, that player could no longer get “bonus” points for free meals
and other gifts. An effective use of cards could find casinos increasing play liberties over time as the player shows better control and
reward this control with free meal and gifts such as free coffee-and
in a sense this might aid treatment.
There is no doubt that staff should be trained in the signs of
trouble gambling, but then the players card itself-by recording every
play made-will be an indicator of trouble. Referrals to counseling centers should be encouraged, and more casino funds (and gaming regulators’ funds) should be devoted to support for gambler help centers.
Without a signature card or without strict door entry policies
with identification, the onus will be on the casino to keep troubled
gamblers out and off their floors. The true responsibility in RG should
be placed into the hands of the player, albeit the casinos should always
be on their side. One final point must be mentioned.
After Macau gaming expanded, waves of young players
assaulted the gaming floors. It was determined that casinos would be more protective of the public interest if the
gaming age was raised from eighteen to twenty-one, and
it was. In Las Vegas the gambling age of players has always been twenty-one years old. The responsible gaming
programs of Victoria could also be much more effective if
the eighteen years of age limit in that state was raised to
twenty-one. ♣

The Venetian casino in Las Vegas has created what they call the “Ambassador
Program.” They have trained forty members of the gaming staff such as dealers to
have an awareness of signs of problem gambling.
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William Thompson is an emeritus professor of public administration at the
University of Nevada, Las Vegas. He is author of over a dozen books on
gambling subjects, and he is a frequent contributor to Casino Lawyer.
Zhidong Hao, Professor of Sociology at University of Macau.
He received his PhD from City University in New York. He authored
several books including “Macau History and Society and a History of Hong
Kong.”
Linda Hancock, Professor, Deakin University Melbourne.
She received her PhD from Monash University, Australia. She is the author
of “Regulatory Failure: Crown Casino Melbourne.”

International Masters of Gaming Law
Presents the

Inaugural Lifetime Achievement Award &
Annual Gaming Regulator of the Year Awards

T

BY SHARON HARRIS

he annual International Masters of Gaming Law
(IMGL) “Regulator of the Year” awards reflect the
organization’s mission of “advancing gaming law
through education.” The commendation recognizes
prominent international gaming regulators whose professional
contributions significantly enhance their gaming jurisdiction’s
regulatory environment. The IMGL honors each recipient for
his integrity and outstanding service to the gaming community.
The standards for selection include the overall body of work as
a regulator, contributions to the gaming industry and noteworthy achievements in gaming regulation. In addition, each recipient provides a stable regulatory environment in his jurisdiction,
is identified as a person of high integrity while demonstrating
service in the community.

LIFETIME ACHIEVEMENT AWARD

A

PETER BERNHARD
ttorney Peter Bernhard’s career
as chairman of the Nevada
Gaming Commission so impressed
the IMGL Regulator of the Year
Americas committee that they created a Lifetime Achievement Award
in his honor. According to Committee Chairman Frank L. Miller, “Peter
is a pillar in the area of regulation. We unanimously voted to
present this one-time special recognition that reflects his total
body of work.”
Bernhard, a Las Vegas resident since 1952, has overseen
many of gaming’s most significant events of the 21st century.
These include the two largest mergers in Nevada gaming history-MGM/Mandalay Bay and Harrah’s/Park Place Entertainment, licensing for construction of numerous facilities, transfers
of existing properties throughout Nevada, the advent of private
equity financing and the challenges of the Internet.
In October 2001, former Nevada Governor Kenny Guinn
appointed Bernhard, then chairman of the Nevada Commission
on Ethics, to lead the Nevada Gaming Commission. After serving almost thirteen years as chair, Bernhard resigned this part-

time position, effective June 30, 2014. He has been and continues
as of-counsel at Kaempfer Crowell, a Nevada law firm.
“The timing was right to transition to a new chair because
the Nevada Legislature reconvenes in February 2015. I was
pleased when Governor Sandoval appointed Dr. Tony Alamo as
my successor to maintain continuity between now and next year’s
legislative session,” says Bernhard.
Bernhard has always believed the Commission’s main role is
to protect the public by ensuring the financial and operational integrity of gaming. “The Commission examines a licensee’s economic solvency and sources of capital. It looks at issues like
anti-money laundering, which are so important to minimizing the
challenges presented by the financing of terrorism, narcotics trafficking and other illegal activities. Regulators and companies are
so globally interrelated that no one operates in a vacuum anymore,
whether in established jurisdictions like the U.K. and Australia or
newer areas such as Macau and Singapore. Nevada’s regulators
also work closely with emerging gaming jurisdictions such as
Korea, Japan and Taiwan, developing uniform and best regulatory practices for the industry worldwide,” comments Bernhard.
During his tenure, the Commission imposed Nevada’s
largest-ever fines for regulatory violations, while also working
with licensees to proactively identify and avoid potential problems. Bernhard states, “It is in the operators’ interests to protect
themselves from, for example, slot cheats who take tampering to
new levels,… using best practices and self-reporting methods.
One benefit of IMGL and other groups is their significant scholarly work, which facilitates networking among regulators on best
practices.”
Looking ahead, Bernhard predicts that two key regulatory
challenges will involve technology. On a par with other consumer
industries, effective regulation is important. He states, “Licensees
and regulators must be vigilant as technology presents opportunities for hackers to invade industry systems on the gaming floor
and back-of-the-house. Licensees must be alert for things like
electronic devices that assist card counters and manipulate random number generators in gaming devices.”
Regulators and licensees must also be flexible to remain
relevant to new generations of customers such as the younger,
under-35 millennials who grew up with advanced technology
and skill-based entertainment.
Continued on next page
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“Although gaming defines wagering as outcomes that are
determined by chance, regulators must offer operators some
room to build and market their entertainment offerings to include skill components as part of the gaming experience. … Skill
aspects generally will be limited to bonus options on a singleplayer basis, prohibiting head-to-head skill-based games against
another player. This helps preserve the element of chance and
protect the game’s integrity,” Bernhard claims.
Along with challenges, Bernhard anticipates great opportunities.
“The gaming industry has matured into an accepted entertainment option. Regulation provides the controlled environment, allowing the people to spend their discretionary income
while experiencing the fun and excitement of games of chance.”
“In the 1970s, public companies with access to Wall Street
funding came in and made it impossible for the traditional ’mob’
to compete. Debt and equity offerings in the public markets and
through private equity investment changed the face of Nevada
gaming. Without these financial resources, there would be no
Las Vegas as we know it today, beyond a few scattered hotels
with limited hotel facilities. I am very happy with modern Las
Vegas and its expansion into a worldwide destination city,”
Bernhard says.

GAMING REGULATOR OF THE YEAR:
AMERICAS

D

STEPHEN MARTINO
uring his four-year tenure,
Maryland Lottery and Gaming
Control Agency (MLGCA) Director
Stephen Martino has increased the
state’s successful lottery and casino
gaming revenues by 67%, to the
2013 level of $829.3 million. Regulator of the Year-Americas Committee Chair Frank L. Miller calls Martino’s job performance
“remarkable.” He says, “Steve has an amazing ability to juggle
competing interests for the people of Maryland. It was difficult
to combine the groups into one agency, but Steve has done it.”
Martino has coordinated Maryland’s casino gaming regulation, plus staffed and designed the oversight structure that
prioritizes safety, security and fair-play at Maryland’s five casinos,
while also regulating bingo parlors in major counties, instant
ticket lottery machines at western shore counties’ veterans’
organizations, amusement and electronic gaming equipment and
enforcement of Internet cafe bans.
Martino served as the executive director of the Kansas
Racing and Gaming Commission from 2005-2010. Prior to that
job, Martino maintained a private legal practice, served as a
special assistant attorney general for the State of Kansas, and
worked as a newspaper editor in Louisville, Kentucky.
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Kevin Mulalley, former executive director and deputy
director for legal and legislative affairs for the neighboring
Missouri Gaming Commission, states, “In Kansas, Steve created
the first-ever regulatory structure for state-owned casinos in the
U.S. Despite legislative obstacles in its implementation, Steve
quickly formed an excellent staff. He developed an operational
regulatory structure within a fraction of the time taken by other
states. Facing one of the nation’s highest tax rates in Maryland,
Steve is even more impressive. He and his competent staff have
solved complex problems to create a robust industry.”
Martino, an advocate of responsible gaming, founded the
Maryland Alliance for Responsible Gambling, similar to the
Kansas Responsible Gambling Alliance. He also chairs the North
American Association of State and Provincial Lotteries’
(NASPL) Responsible Gambling Committee.

GAMING REGULATOR OF THE YEAR:
INDIAN COUNTRY

A

THOMAS RUSSELL
fter seven years as a gaming
regulator, Thomas Russell,
Esq., assumed the chairmanship of
the Pokagon Band of Potawatomi
Indians Gaming Commission position in October 2013. A tribal member himself, Russell became one of
their first gaming commissioners in
August 2007, when the Four Winds Casino in Michigan opened.
Russell is respected as an effective leader and regulator.
Commission Vice Chairman Bruce Molnar says, “Thomas has
consistently brought his ‘A-game’ as a gaming regulator. He
remains focused on doing his best, showing incredible discipline,
during hearings and meetings. He gets the Commission’s other
disciplined people to think and take disciplined action.”
Molnar claims Russell’s excellent research and writing
skills expedite whatever issue he works on, including gaming
amendments, technology advancements, audit oversight, e-gaming developments and the licensing of non-gaming vendors,
casinos and employees.
Russell has actively served the Little Rock community,
currently functioning as a weekly chaplain at the prison in Little Rock. He also provides pro-bono legal counsel for clients with
special circumstances.
Gaming Regulator of the Year-Indian Country Committee Chair Kevin Quigley praises Russell, saying, “Tom Russell
embodies the best gaming regulator qualities-integrity, wisdom
and fairness. His selection reflects IMGL’s recognition of his
long term work in instilling a strong sense of professionalism in
the Pokagon Band regulatory agency, considered one of Indian
Country’s premier gaming commissions. Tom will competently
handle the future challenge of staying ahead of the regulatory
curve with fast-evolving Class II and Class III gaming technology platforms.”

The IMGL honors each recipient for his integrity and
outstanding service to the gaming community.

GAMING REGULATOR OF THE YEAR:
EUROPE

GAMING REGULATOR OF THE YEAR:
ASIA / AUSTRALASIA

C

MALCOLM RICHARDSON

CARLOS HERNÁNDEZ RIVERA
arlos Hernández Rivera, general
director of the General Directorate for Gambling Regulation
(DGOJ), holds the highest qualification in Spanish law as a state attorney.
He advocates collaboration and continually works on key areas of common interest among various EU
jurisdictions, including the exchange
of important information, international liquidity and responsible gaming. Hernández Rivera also communicates with Latin American
regulators, who use the Spanish regulatory system as a model.
Hernández Rivera has successfully developed Spain’s regulations for the two most critical online gaming sector productsslots and exchange betting. These two directives, already
approved, balance the operators’ interests with responsible gaming needs. Following the 2012 program, these regulations will
assist Hernández Rivera and the DGOJ when they launch a new
Spanish licensing process later this year. All gaming lawyers
should read these memos-particularly the slots analysis writingsfor their comprehensive explanations.
To ensure integrity that protects the public trust and interests of the licensed legal operators, Hernández Rivera has opened
dozens of sanctioning proceedings against unlicensed operators.
Looking ahead, Hernández Rivera is developing two additional regulations. Gambling advertising poses difficulties, as
equal authority was transferred to the regions in the 1980s and
1990s. The Spanish government oversees advertising for online
gaming but could cross paths with regional local promotions.
Hernández Rivera is also concerned with responsible gaming issues that were a key provision of the Spanish Gaming Act
in 2011. He must develop a solid policy that balances consumer
protection with the business of operating new products in the
marketplace.
“Carlos is very brave to enter these challenging areas. I will
be anxious to see how he develops these regulations,” says Justin
Franssen, chairman of the Regulator of the Year CommitteeEurope.
Hernández Rivera has made the DGOJ office very accessible. According to Franssen, “Carlos is always open to speak with
anyone in the gambling industry. He is a charming gentleman
with an excellent sense of humor.”

A

s the senior online gaming regulator in Australia’s Northern
Territory, Malcolm Richardson has
participated in the regulation of
Northern Territory gaming since
1984. Richardson was involved in the
1989 establishment and subsequent
management of the Racing and Gaming Commission.
Before 1992, Australian law only
recognized and awarded bookmaking
licenses to individuals. In 1992, amendments to the Northern
Territory regulations enacted legislation that enabled corporate
bookmakers to receive a license.
Addison Law Partner Jamie Nettleton says, “Malcolm was
instrumental in the development of the regulatory regime for
corporate bookmakers. He established the licensing conditions
and applicable regulatory system.”
Because the Internet opened new opportunities, Richardson was approached early on to enable the awarding of online
bookmaking licenses. Accordingly, regulatory changes were made
to the Northern Territory Racing and Betting Act.
Since that time, Richardson has been the key regulator to
deal with corporate bookmakers’ applications and their licensing.
He also oversees compliance issues and approval requests for
changes of control and ownership transfers.
Since its inception, online bookmaking has proven very
profitable for the Northern Territory under Richardson’s management as a sports bookmaking regulator. His leadership has
helped increase revenues from zero to approximately $8 billion in
2013-14.
“Without Malcolm’s involvement, the Northern Territory
would not be the leading regulator of online sports bookmaking
in Australia. His practical approach welcomes comments from
the bookmaking sector. He wants to ensure that regulatory issues not only maintain the integrity of the Northern Territory
licensing regime but also reflect those specific needs of the online
bookmaking sector,” Nettleton states.
In addition to his role in regulating online bookmaking,
Richardson has participated in the oversight of the Northern
Territory casinos since the 1990s. His regulatory domain has also
included lotteries, online mail order lotteries, community gaming, clubs and slot machines.
The proud father and grandfather actively supports the outdoor lifestyle in the Northern Territory with his keen interest in
racing, fishing and golf.
Continued on next page
CASINO LAWYER • AUTUMN 2014

33

Continued from previous page

Finally, each award recipient was asked to respond to the following question:

“As gaming continuously evolves and technology changes, each jurisdiction must
confront its own unique situation. Over the next three years, what issues do you
predict will face your agency? How will you position yourself and your staff
to solve any challenges and maximize any opportunities?”
Carlos Hernández Rivera

The DGOJ recognizes the
need for patience and
thoughtfulness when implementing the appropriate legal framework
for online gambling. We understand its
multiple societal implications and impacts on the land-based industry, subject
to specific regulation.
In 2012, the online gambling market
in Spain began operating under the new
legal framework, and we are still adjusting
to the essential elements of that market.
We still want to ensure a safe, responsible
business that protects all citizens while
equally responding to the market’s constant technological evolution.
The DGOJ is currently focusing on
these areas:
• A regulatory framework for online
gambling advertising.

• The mechanisms that allow us to introduce international liquidity in our regulation, needed for better business
development.

• The current and future development of
social games. Although they do not
fully fall under gambling, we worry
about potential characteristics that may
require protection for vulnerable
groups.

Expanding cooperative efforts with
other states in order to define similar
legal frameworks will help internationalize online gambling and control illegal
gambling outside our borders.

Malcolm Richardson

We must keep abreast of
issues such as ‘cloud’ deployments, the global distribution
of operators and mutual recognition
with Tier 1 jurisdictions. The appropriate resources must be allocated to moni34
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tor the evolution and also maintain those
parameters related to player protection.
I believe our regulation processes will
continually encourage those private
businesses subject to that regulation.
Our competent, dedicated veteran
staff is in place to address future challenges. We understand the dynamics of
the online gambling industry and are
considering establishing MOUs with
Tier 1 jurisdictions. Our department has
increased the use of Approved Testing
Facilities. We will continue our involvement with the IMGL and IAGR forums.

Thomas Russell

Our Commission is an
organism, a group of
mutually interdependent,
cooperative parts uniting to create one
unit who welcomes these future challenges:

• MICS, TICS, AND SICS. Our
Tribal-State Compact with the State of
Michigan mandates that all Class III
technical standards comply with those
of Nevada or New Jersey. Our Tribal
Minimum Internal Controls Standards
presently reflect the NIGC Minimum
Control Standards. Implementing control standards to conform with revised
25 CFR 542, 543 and 547 will be
challenging in the short term.

• Online poker, casino games and virtual
currency social gaming. Once our tribal
leadership opts for a product expansion, we must provide a regulatory
framework.

• Possibly adding a fourth gaming facility
if the tribal leadership enters into a
compact for Class III gaming, or
alternatively offers Class II gaming in
Indiana, the 29th state with tribal
gaming. Six northern Indiana counties
federally recognize the Pokagon Band
of Potawatomi.

The Commission is committed to
individual and collective growth. John
Roberts, a 20-year gaming veteran with
experience primarily in Indian Country,
is our new executive director. A new
deputy executive director position fits
our strategic and succession planning.
The Commission, whose core values
maximize individual and collective
achievement and success, is actively
recruiting, training and promoting tribal
citizens to management opportunities.
Additionally, the Commission utilizes
professional casino-industry consultants,
IT specialists and industry auditors.

Stephen Martino

Maryland is experiencing
dynamic gaming growth.
We opened our fifth casino
licensee in Baltimore in August. Our
final casino license, across the Potomac
River from Washington, DC, has a
scheduled summer 2016 opening. Our
agency will transition over the next
three years as the state’s gaming market
stabilizes and Maryland becomes a
mature operating jurisdiction.
The rapid evolution of global
gaming matches Maryland’s intense
activity. Changing customer habits and
technology delivering different gaming
experiences are resulting in a wave of
industry consolidation.
The Maryland Lottery and Gaming Control Agency will work with our
regulated community to embrace
challenges or questions as they occur.
This will help the Maryland gaming
industry deliver on its promise to create
jobs, grow economic development and
generate revenue for the state. ♣

PRESIDENT’S MESSAGE

LETTER FROM EDITOR

introducing the possibility of creating a personal profile and uploading articles and many
other exciting new features. You may witness
the launch of our new site on 5 November at
the IMGL Autumn Conference in Florence.
After the launch I encourage you to get familiar
with the site, try out the new features and make
this site your site.
Hoping to be in touch and preferably see you
at one of our upcoming IMGL events. ♣

obstacles faced by iGaming resulting from
stringent regulations and the banking
industry’s hesitance to accept credit card
payments for online gambling.
Finally and most importantly,
Casino Lawyer appreciates the articles
submitted from IMGL members and others,
making this legal journal achieve a
respected position in gaming law publications. With distribution to more than

Continued from page 4

Continued from page 5

twenty-five thousand international recipients, Casino Lawyer is proud of its
growth and educational outreach. The
IMGL officers and editor sincerely appreciate the law firms and gaming companies
who support the educational objectives of
IMGL and Casino Lawyer with their
advertisements and contributions. ♣

INDIA

Continued from page 22

particular need to bear in mind the interplay
between federal and state laws. Cross border
liquidity would pose a challenge in light of the
many exchange control restrictions that India
has. Apart from the Gaming Legislations, there
are also restrictions on making foreign direct
investments and technology collaborations.
One thought process would be that the foreign
investment in ventures operating games of skill
should be permitted. One would also need to
consider the laws in relation to payment systems
and anti-money laundering which may restrict
the manner in which the businesses are structured.
With creative lawyering, many business
structures have evolved in spite of these restrictions. With the new government in place
following the federal elections, the business
community is anxiously waiting to see whether
the government now looks at profiting from the
growing gaming business or imposing further
restrictions. ♣
http://data.worldbank.org/indicator/SP.POP.TOTL
The Stage is Set, FICCI-KPMG Indian Media and Entertainment Industry Report 2014 (http://www.ficci.com/spdocument/20372/FICCI-Frames-2014-KPMG-Report-Summary.pdf
3
Ibid
4
The Sikkim Online Gaming (Regulation) Act, 2008 was passed
with an object of controlling and regulating online gaming
through electronic or non-electronic formats, and to impose a
tax on such games, in the State of Sikkim.
5
2011(48)PTC49(Del)
6
State of Bombay v. R. M. D. Chamarbaugwala, AIR 1957 SC 699
7
1968 AIR 825
8
Writ Petition Nos. 39167 to 39169 of 2013 decided on October
8, 2013.
9
Blue Line Video Games Associates v. State of Karnataka and
Ors., Writ Petition No. 3415 of 2013 (GM-Police); Balaji Recreation Association v. State of Karnataka and Ors., Writ Petition
No. 2419 of 2013 (GM-Police).
10
W.A.No. 2287 of 2011
11
Mahalakshmi Cultural Association v. State of Tamil Nadu, SLP
(Civil) 15371/2012
12
Suit no 32/12 judgment dated September 17, 2012.
1
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SOCIAL GAMING
IN ISRAEL
Continued from page 19

Concerns which
might introduce
Regulation

Because social games
are not regulated and can be
played for free, there is a strong
concern about attracting underage
gamers. Social gaming is problematic
for young people as the games may
stimulate real forms of gambling.
Therefore, age verification needs to be
dealt with scrutinously in order to protect vulnerable people from being
harmed or exploited. However, it is important to note that most children who
are spending money on in-app purchases are not playing casino-style
games.
Another concern that is mentioned
by regulators throughout the world is
the lack of transparency. Indeed, regulated “real-money” games have to be fair
and purely random. They have to be
socially responsible and protect players
from themselves. As there is no “money’s
worth” in social gaming, game manufacturers are free to set the odds of the
game at any level they want to make the
game addictive. Players are not always
informed that social games are not
random.

What does the future hold?

The European Union wants to fight this
lack of transparency and might require
operators to tell players that the game’s

randomness is not what they
actually see and perceive.
It is strongly advised
for websites to add disclaimers stating that
the social games which
they provide are not
random.
In Europe, a draft decree was
suggested to reform the Belgian
legislation and expressly cover social
gaming. Norway, Sweden and Spain are
also said to be seriously considering the
issue. Further to this issue, legal experts
in Nevada expressed that social gaming
activities do not constitute “gambling.”
However, concerns about consumer
protection and harm to children could
see regulation being introduced faster
than expected.

A few words to conclude

It is a fact that social gaming ventures
need ongoing legal advice from experts
in gaming law, as they might not be
immune from regulatory compliance in
the long run. The higher the profitability and growth of social gaming operators, the higher their profile will
become, and the more likely they are to
be subject to regulatory scrutiny. Overall, social games where free play is the
primary method of entry and where no
tangible money’s worth prize is awarded
possess strong legal arguments. However social games that award cash or
merchandise face a more difficult analysis and need to be careful with legal and
regulatory requirements. ♣
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Join IMGL in Tuscany
Join the world’s top gaming
attorneys, regulators,
compliance officers and gaming
professionals this November in
Florence, Italy, for three days
of educational programming
featuring world-class speakers
and special networking events.
This autumn’s conference also
offers some additional event
options including walking tours
showcasing Florence’s historic
art and architecture, Tuscan
wine-tasting and a special
Saturday fashion shopping
excursion.

IMGL Autumn Conference
5-7 November 2014
Florence, Italy

Be sure to check the IMGL
website often for complete
details on these events, as well
as up-to-date information on
the host hotel, area sightseeing,
conference sessions, speakers,
and more.

Sponsorship opportunities are still
available. For more information,

Register online at
www.IMGLregistrations.com

contact IMGL Executive Director
Melissa Triplett: IMGLDirector@
gaminglawmasters.com

www.GamingLawMasters.com

