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>> Message from the President

Fall Conference Focuses
On Regulatory Reform

A

By J. Kelly Duncan

J. Kelly Duncan

s my second and final year as President of the speakers from around the world are uniquely qualified to
International Masters of Gaming Law winds identify both the challenges for new Internet gaming jurisdown, I am very encouraged by the progress that dictions and lessons learned from established ones. I am
I see in the relationship between gaming regula- equally excited about our panel on Regulatory Reform &
tors and the industry that they regulate.
Implementation. Moderated by former Illinois gaming reguThe invitation by the International Association of Gam- lator and gaming company general counsel Donna More,
ing Regulators to the IMGL to co-locate their conferences in participants on this panel will include such noted gaming
Oslo was enthusiastically received by the
regulators as Susan Hensel, who is the
The co-location of these
members of our organization. The co-locacurrent President of IAGR; the UK’s
tion of these preeminent organizations’
preeminent organizations’ Jenny Williams, Commissioner &
conferences presents our respective memconferences presents our Chief Executive, Gambling Commisbers with an unprecedented opportunity not respective members with an sion; and Andre Wilsenach, Executive
only to meet and discuss in both profesunprecedented opportunity Director, Alderney Gambling Control
sional and social settings significant issues not only to meet and discuss Commission, as well as industry Chief
facing the ever changing global gaming inCompliance Officer Frank Donaghue
in both professional and
dustry, but to seek actual agreement relative
of Penn National Gaming, and former
social settings significant Iowa and Mississippi gaming regulato long-discussed regulatory reforms. As
issues facing the ever
such, the 2013 IAGR Conference and the
tor, Sean McGuinness. This panel will
changing
global
gaming
2013 IMGL Autumn Conference in Oslo
address some of the regulatory
industry, but to seek actual reforms discussed during the 2011
are a reflection of the mutual interest of
agreement relative to
regulators and the regulated in not only
IMGL Conference (a link to which
long-discussed
improving their communication, but also
appears on the IMGL website) and,
regulatory reforms.
identifying and implementing investigation,
more importantly, the prospects for
enforcement, and compliance practices that
implementation of same.
are reasonably and rationally designed to ensure the integrity
Panels reflecting the evolution of the gaming industry
of the gaming industry.
worldwide will focus on Mobile Gaming, Social Gaming,
Several of the sessions at the IMGL Autumn Confer- Binary Options, and trends in the liberalization of gaming
ence will specifically focus on regulatory reform. A forum on laws in Europe and the United States, while others will
Cross-Border Regulatory Reform relative to online gaming address developments in more traditional forms of gaming,
will analyze regulatory models that should be considered in including Sports Betting and Lotteries. Finally, with U.S.
this fast growing area of the gaming industry that demands jurisdictions coming online, poker liquidity—whether
a harmonious regulatory regime designed to ensure cross- achieved by state-to-state compacts or sharing of liquidborder reciprocity of laws and standards. A panel on Inter- ity with established European jurisdictions—will be examnet Gaming in Developing Markets will address regulatory ined with a view to jurisdictions, such as Canada, that
approaches in established online gaming jurisdictions to already have cross border compacts in operation.
nascent ones in, for example, the United States, and a panel
Based on the foregoing, I cannot think of a better final
on the EU Action Plan will address the challenges in the EU Autumn Conference during my tenure as IMGL President. I
in effectively and reasonably regulating online gaming. These look forward to seeing many of you in Oslo. ♣

“

”
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Honoring IMGL’s
Regulators of the Year

T

By Sue McNabb
he autumn edition of Casino
Lawyer is dedicated to the International Masters of Gaming
Law Regulators of the Year. We
congratulate John Roberts, Deputy Commissioner, San Manuel Gaming Commission, as
Regulator of the Year, Indian Country, and
David L. Rebuck, Executive Director, New
Jersey Division of Gaming Enforcement,
Regulator of the Year, Americas. An article
based on interviews with the regulators illustrates the regulatory style, personal philosophy toward regulating their individual
jurisdictions, and career development of this
year’s two outstanding honorees.
In addition, this issue features a nutshell on
i-Gaming operations, with an analysis of public
policy goals and the i-Gaming business model
as these relate to regulating this emerging
segment of the industry. Continuing the focus
on online gaming and regulations, this issue
launches the first part of a multi-part interview
with six federal and state legislators who
provide excellent insight into their concerns
regarding the roles of federal versus state
regulation of Internet gaming and the future
of gaming in Texas.
The jurisdiction profiles and updates from
around the world include Germany, Australia,
Singapore, Ireland, and Cyprus. The Australian
update presents an analysis of recent developments in online and mobile gaming, and the
update from Germany discusses current developments of the Second Interstate Treaty on
Gaming, online sports betting, and resulting
litigation.
Two members of the Casino Regulatory

Sue McNabb

Authority of Singapore present a legislative
update covering the 2013 amendments to the
Singapore Casino Control Act. Next, the
emerging gaming market in Cyprus and the
award of a resort casino license prompts a
jurisdiction profile of the new entry to the
gaming field.
The Indian gaming section continues to
follow the developing regulatory issues post
Patchak. This issue also presents an analysis of
a recent court decision regarding patentability
of software gaming inventions.
The International Association of Gaming
Regulators feature by outgoing President Susan
Hensel discusses her unique perspective on
regulatory issues and how technology will
advance new developments. On behalf of
IMGL, Casino Lawyer thanks Susan Hensel for
her regular contributions to the journal and
looks forward to continuing the collaboration
with President Lau Peet Meng, Chief Executive, Singapore Casino Regulatory Authority.
Finally, Casino Lawyer thanks the contributors of articles and advertisements whose
efforts and support increase the educational outreach of the IMGL legal journal. ♣
Sue McNabb has worked with the Louisiana legislature, served
as an Assistant Attorney General for the Louisiana Department
of Justice and currently works with state government. She has
an extensive background in corporate law in the private sector
where she worked as General Counsel of an INC 500 Company
and as Vice President of Administration with a national notfor-profit corporation. Prior to that, she taught at Louisiana
State University in Baton Rouge.
She has served as vice chair of the Governmental Section
of the American Bar Association and served on multiple committees with the Baton Rouge Bar Association. She served on the
board ofdirectors of the National Council on Problem Gambling.
She can be reached at suemcnabb@bellsouth.net
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>> GAMING REGULATORS

Regulator & Industry Collaboration:

I

Changing the Dynamic
By Susan Hensel

n October, my second term as President of the International we can see what we couldn’t see. We can control what we couldn’t
Association of Gaming Regulators (IAGR) will expire and Lau control. We can send data around the world with a speed that is near
Peet Meng, Chief Executive, Singapore Casino Regulatory instantaneous. And we can communicate across continents as if we
were sitting next to one another. These abilities are transformative.
Authority will take over the helm.
Compare a jackpot dispute in the days of crude slot machines
In my time as President, thanks to the work of a dedicated
Board of Trustees, IAGR has made significant progress in estab- with one that occurs today. Then, it was a matter of player versus
lishing itself as the premier international regulators association in operator – a “he said, she said.” Today, there is a digital audit trail
the world. In coming years, the association will continue to play of all machine activity that puts an end to any dispute.
Then regulatory staff was mandated to overan important role in the future of gaming as the
see
the
slot count; today central control computer
industry and regulators increasingly recognize the
IAGR has set
systems
keep track of every penny, eliminating the
importance of communication between the regua goal for itself
necessity
for regulators in the slot count room.
lator and the regulated.
to be a thought
Then there was fear that online and mobile capabilDriving this recognition are factors such as
leader in improving ity would be a loophole for underage gamers, but
globalization and technological change that have
gaming regulation
now fingerprint technology and other biometrics
put the gaming industry in an accelerated state of
and
has undertaken offer
of immediate verification that the
evolution. There is no longer the luxury of time to
new initiatives as we playertheis prospect
who the player says he is and is not an unresolve emerging issues. The advent of mobile
work to accomplish derage gamer. These assurances ease regulator
phones, tablets, and social media is raising new
that goal.
worries and help open new markets. Then casino
questions. Today those questions are moving
staff memorized thousands of faces on exclusion
to the forefront of regulator responsibility and
—Susan Hensel
lists with the hope of being able to spot an intruder.
industry opportunity.
President of IAGR
and Licensing Director,
Today facial recognition software is being explored.
While we all recognize that we are operating
Pennsylvania Gaming
And then, investigators had no alternative but to
in a very different gaming environment than even
Control Board
travel in order to ensure applicant suitability. Today
a few years ago, the question is how can regulators
and the industry move beyond the long talked about need for some jurisdictions are experimenting with video conferencing to recollaboration to actual collaboration? How can we advance industry duce the time and travel expense of some background investigations.
IAGR has set a goal for itself to be a thought leader in
and regulatory initiatives independently underway to achieve
improving gaming regulation and has undertaken new initiatives
results?
While there may not be ready answers to these questions, there as we work to accomplish that goal. We are launching a pilot proare factors at play in the industry today that set the stage for gram of our multi-jurisdictional business form so that operators
can use the same material for applications in different member
exploring new approaches.
With more of the same companies operating in multiple gam- jurisdictions and can simultaneously update the information when
bling jurisdictions, there are more chances for regulators to work necessary. We are exploring opportunities for making remote
together in their investigation and evaluation of gaming companies. gaming test results transferable across jurisdictions, reducing cost
Informally through professional relationships developed as a result and time to market for new games. We are also considering what
of organizations such as IAGR and formally through memoranda of can be done to develop standards in the non-remote sphere.
understanding, regulators are able to share information with one Within our portal we are developing an IAGR knowledge module
another and cut down on duplication of effort. We will see so regulators can share best practices, discuss emerging issues and
more occasions for cooperation as the concept of inter-jurisdictional collaborate on solutions. And we are undertaking creation of a
gambling compacts grows and participants gain experience in how statistical database providing a knowledge asset available to regto regulate efficiently multi-jurisdictional relationships.
ulators and those advising the industry.
Also helping to drive smarter regulation is the very technology
Finally, we are recognizing the important role IAGR can play
that is bringing about change. These advances have given us tools in acting as a focal point for industry bodies such as the Gaming
that simply were not available before. Thanks to technology, we are Standards Association and the American Gaming Association (AGA)
better able to develop targeted, risk-based regulation that provides and for regional bodies such as the regional gambling regulator
public protection assurances while saving time and money. Today, associations like Gaming Regulators European Forum (GREF) and

“

”
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North American Gaming Regulators Association
(NAGRA). By establishing these relationships, we are
putting interested people or organizations in touch
with the people who can help make things happen.
But IAGR, just like the industry, can only do
so much by itself to achieve a smarter regulatory
environment. In order to truly make a difference, we
need to be working together. There are very real
difficulties in getting a sustained effort underway to
improve the way in which we work. Part is the reality of pressing job demands that provide little opportunity for abstract thinking about how to accomplish
long talked about objectives. Part is that despite good
intentions, it is just plain hard work to deliver on lofty
goals of cooperation and collaboration that are made
from conference podiums.
The challenge for the regulator and industry is
to find and exploit opportunities to think differently
about how we interact with one another, to find a way
to change the dynamic. We need, for instance, to be
talking to one another about how we can promote
discussion between conferences.

We also need to think differently about how we
use technology to leverage the exploding technological options to do things better. Can we, for instance,
leverage webinars, blogs, and social media sites to efficiently share information and learn without having
to book a flight or leave our offices?
Instead of our primary focus being on knowledge sharing from our colleagues, whether regulator
or industry, can we tap into one another across classifications? Can organizations like International
Masters of Gaming Law (IMGL), International
Association of Gaming Advisors (IAGA), and AGA
share information with associations like IAGR, GREF,
and NAGRA? Can we, for instance, establish knowledge banks across organizations rather than just
within associations? And if so, how exactly do we set
about making that work?
As I prepare to end my term as IAGR’s President
and transition to an IAGR trustee, I leave you with these
questions. IAGR looks forward to working collaboratively on the answers that will lead both industry and
regulator to a place of better regulation in the future. ♣

Susan Hensel

Susan Hensel is the Director,
Bureau of Licensing,
Pennsylvania Gaming
Control Board, and
President, IAGR
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>> NEW DEVELOPMENTS IN JURISDICTIONS: SINGAPORE
The World’s most expensive
stand alone casino property at
US$6.3 billion, Marina Bay Sands
dominates the skyline at
Marina Bay in Singapore.

Singapore Casino Legislation Update
By Tan Teck Wang and Anne Goh

T

he following legislative update
covers the key amendments to the
Singapore Casino Control Act
(Cap. 33A) (the “CCA”) which came into
operation in 2013.

BACKGROUND

The CCA, first enacted in 2006, sets out
the key regulatory regime for regulation
of casinos in the Integrated Resorts in
Singapore. The objectives of the CCA are
to prevent criminal infiltration into
casinos, ensure gaming integrity in casinos and protect vulnerable persons and
society at large from the potential harms
of casino gaming.
The CCA is primarily administered
by the Casino Regulatory Authority of
Singapore (“CRA”). CRA is a statutory
board under the purview of the Ministry
of Home Affairs (“MHA”) in Singapore.
MHA and CRA work closely with other
government stakeholders such as the Min8
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istry of Social and Family Development,
the Ministry of Finance and the Ministry
of Trade and Industry to review the
casino regulatory regime.

The key drivers for the review of the
casino regulatory regime were:
(i) to enhance the provisions for gaming
regulation and where appropriate,
streamline regulatory processes;
(ii) to strengthen law enforcement levers
to deal with casino-related crime;
(iii) to broaden the framework of social
safeguards;
(iv) to refine the regulatory regime to give
effect to the economic intent of introducing the Integrated Resorts in
Singapore; and
(v) to improve tax administration.

Feedback on the amendments was
obtained from industry, government,
community and religious sectors, and the
general public.

KEY AMENDMENTS
Gaming

The CCA was amended to clarify an
existing policy of CRA that the onus is on
an applicant to prove his suitability to
CRA2, and that any license or approval
that may be granted under the CCA would
be a revocable privilege3.
The terms “junket promoter” and
“junket representative” were amended to
refer to “international market agent”
(“IMA”) and “international market agent
representative” (“IMAR”) respectively, to
reflect the international focus of the business. As a related amendment, the term
“junket” would now be known as “casino
marketing arrangement.” In line with the
policy intent that IMAs were permitted
only for the purpose of bringing in international high-roller clients to Singapore’s
casinos, casino marketing arrangements
involving Singapore Citizens or Permanent Residents (“SCPRs”) have been prohibited. Furthermore, CRA has been

legislatively empowered to impose a cap on
any commission payable by a casino operator to an IMA. However, to-date, no such
cap has been imposed. CRA would also
have the powers to suspend or cancel an
IMA licence when it is in the public interest to do so. The maximum fine for illegal
IMA activity has been raised from
S$300,000 to S$500,000, for a stronger
deterrent effect.
Next, a tiered approach to the imposition of financial penalties was introduced.
Prior to the amendments, the maximum
financial penalty for a breach by a casino
operator was S$1 million. With the
amendments, an enhanced financial
penalty of up to 10% of a casino operator’s annual gross gaming revenue may be
imposed on the casino operator for a
serious breach. A serious breach would
include, inter alia: (i) a beach that may
severely affect the integrity of casino
operations or that may severely undermine
social safeguards, (ii) a breach which arose
from a systemic failure or multiple failures
in the management or operation of the
casino, or (iii) a breach which may be injurious to public interest.
To minimise the threat posed by
unsuitable industry players to the industry, CRA would now have additional levers
against unsuitable special employees,
IMAs and IMARs. CRA may suspend a
special employee’s licence pending conclusion of any inquiry or disciplinary proceedings against the licence holder in
specified circumstances (for example, to
prevent a threat to the security of the public or to casino operations, or where the
special employee has been convicted of an
offence under the CCA). CRA also has the
right to suspend or cancel an IMA licence
or an IMAR licence to prevent any threat
to the security of the public or of casino
operations.
Also, independent test laboratories
which test gaming equipment for compliance with CRA’s technical standards must
now be approved by CRA. This allows
CRA to have greater regulatory oversight

“

Casino operators are
now required to ensure
that illegal betting activities
and unlicensed casino
marketing activities do
not occur in the casinos.
This measure complements
the existing obligation for
casino operators to take
steps to ensure that criminal
activities such as vice,
illegal money-lending and
disorderly behaviour do not
occur within the casinos.

”

over such laboratories, which were previously only subject to a contractual recognition by CRA.
Other gaming-related amendments
were made to refine and streamline
processes for greater business flexibility.
For example, CRA may allow casinos to
implement post contract notification of
certain classes of controlled contracts (i.e.,
the casinos would be permitted to enter
into the contracts before notification to
CRA), instead of complying with a 28-day
prior notification period (i.e., in this
scenario, the casinos would have to seek
approval via a 28-day pre-contract notification process). Another example of creating
more business flexibility is the replacement of an approval regime for simulated
gaming to a notification regime.

Law and Order

Casino operators are now required to
ensure that illegal betting activities and
unlicensed casino marketing activities do
not occur in the casinos. This measure
complements the existing obligation for
casino operators to take steps to ensure
that criminal activities such as vice, illegal
money-lending and disorderly behaviour
do not occur within the casinos. Specific
casino-related offences such as offences

relating to cheating at play, collusion and
possession of unlawful devices to counterfeit chips were created to make the CCA an
all-encompassing piece of legislation to
deal with the range of crimes which
commonly take place within the casinos.

Social Safeguards

Prior to the amendments in 2013, SCPRs
were already prohibited from receiving
chips on credit unless they were premium
players (“PPs”) 4 . In addition to this
requirement, the CCA was amended to
allow CRA to prescribe procedural
requirements in regulations for the extension of chips on credit to SCPR PPs. The
regulations on credit were also amended
on 31 January 2013 to require a SCPR PP
to register for a credit qualifying programme with the casino operator before
he may obtain any chips on credit. Under
the credit qualifying programme, a SCPR
PP may only obtain chips on credit where
he has been shown to be able to put at risk
a minimum amount of S$100,000 on gaming (which should be his capital and not include any winnings), and the casino
operator has assessed that the SCPR PP is
credit-worthy.
A casino operator would also have to
implement a responsible gambling programme which complies with a responsible gambling code to be issued by CRA. A
responsible gambling programme would
be subject to CRA’s approval. A casino operator would also have to conduct regular
reviews and international benchmarking
exercises to ensure that responsible
gambling measures remain up-to-date and
relevant. CRA may also require a special
audit to be conducted on a casino operator’s responsible gambling programme, or
advertising or promotion campaigns, at
the casino operator’s costs.
A new visit limit regime targeted at
protecting local patrons who are financially vulnerable was also introduced. A
visit limit is a cap on the number of times
that an individual may enter a casino per
Continued on next page
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>> NEW DEVELOPMENTS IN JURISDICTIONS: SINGAPORE

Singapore’s government has
imposed certain restrictions to
prevent the spread of organized
crime and social ills that often
plague the casino gaming cities.

Continued from previous page

month. The cap would differ from individual to individual depending on his or
her circumstances. Once the visit limit is
reached, the individual becomes excluded
from the casino for the remainder of the
month in which the visit limit is reached.
The visit limit regime complements the
existing range of social safeguards such
as exclusion orders to protect financially
vulnerable locals from the potential harms
of casino gaming. Individuals and families may apply to the National Council on
Problem Gambling (“NCPG”) on voluntary self-imposed visit limits and family
visit limits, respectively. In addition,
NCPG would be empowered to appoint a
Committee of Assessors to determine
whether NCPG should impose a visit limit
on a financially vulnerable local.

Alignment with Economic
Intent

CRA would, with effect from 1 January
2015, take into account an applicant’s
ability to maintain, promote and develop
an Integrated Resort as a compelling
tourist destination when assessing
whether to grant or renew a casino

10
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licence. This would be considered
together with other requirements for
suitability, such as the lack of criminal
links and social safeguards.
The Minister responsible for tourism
development and promotion would be
empowered to appoint an evaluation panel
(“EP”). The EP would provide an independent opinion to CRA on the ability of
the casino operator to fulfil its economic
obligations to the Singapore Government.
The casino operator’s ability to do so
would be considered based on a wide
range of indicators such as visitor appeal
and trends, industry standards, benchmarks with similar international attractions and tourism contributions.

Tax

The Minister for Finance was empowered to prescribe obligations of the
casino operator for tracking revenue
attributed to premium players. The regulations on casino tax were also
amended to set out the requirements on
the classifying and verifying of gross
gaming revenue from PPs and non-PPs
as the tax rates arising from the play of
each category are different.

CONCLUSION

These amendments reflect the Government’s objective to ensure that the
regulatory regime remain sufficiently robust to meet potential challenges posed by
the ever evolving gaming industry. The
casino regulatory regime will be continually reviewed to ensure that it remains
relevant. ♣
1
This Singapore Casino Legislative Update is written by Mr. Tan Teck Wang, General Counsel and
Ms. Anne Goh, Assistant General Counsel, both of
the Casino Regulatory Authority of Singapore.

2
Section 185B(1) of the CCA reads: “Where the
Authority is required to be satisfied that any applicant for a licence or an approval, or any other
person connected to the application, is suitable or
qualified for the purposes of the licence or
approval, the burden of proving that suitability or
qualification shall be on the applicant and each
other person connected to the application, as the
case may be.”
3
Section 185A of the CCA reads: “For the avoidance of doubt, any licence or approval granted
under this Act is a revocable privilege.”

4
A premium player is defined in section 2 of the
CCA and generally refers to a patron of a casino
who opens a deposit account with the casino operator with a credit balance of not less than
$100,000.

>> NEW DEVELOPMENTS IN JURISDICTIONS: GERMANY

Germany: Fighting Losing Wars
By Joerg Hofmann and Martin Jarrett

W

ell-informed readers will know that Germany is (sometimes) accustomed to fighting wars it cannot win. True to form, it is conducting such
a war currently, but this war will not be the subject of high school
history classes throughout the world. This war is being fought by gaming operators across courts in Germany and before the courts of the European Union.
As with all wars it cannot win, it is anticipated that Germany will eventually
surrender and deregulate its online gaming market. It will not, however, go down
without a fight. This article charts this war, beginning from its proclamation of the
First Interstate Treaty on Gaming until its most recent defeat before the administrative courts in Hesse. To conclude, it will surmise the possible outcomes for the
battles ahead.
There is something else that we can learn from history. When Germany loses
such wars, it always wins the peace. Hopefully, this will play out again and after the
war has ended, gaming operators will be able to operate in ideal circumstances.

Background

On 1 January 2008, Germany declared
war by proclaiming the First Interstate
Treaty on Gaming. The First Interstate
Treaty on Gaming provided for a highly
restrictive regime for the regulation of
gaming. Offering online gaming was
completely prohibited and monopolies in
favour of state-owned lottery operators
were maintained. The First Interstate
Treaty on Gaming was, however, the
first major casualty in this war. In the
Carmen Media decision, the European Court of Justice ruled that
the First Interstate Treaty
on Gaming was invalid because

of its non-compliance with European
Union law.
Undeterred, Germany constructed
the Second Interstate Treaty on Gaming.
It broadly mirrored its predecessor, but
it made online sports betting possible by
offering seven (later increased to twenty)
online sports betting licenses. During
the construction of the
Second Interstate
Treaty on
Gaming,

however, came a significant development:
the defection of Schleswig-Holstein.
In late 2011, Schleswig-Holstein
gave up on the campaign and chartered
its own course by enacting the Gaming
Act 2012. Modeled on its Danish equivalent, it permitted online gaming, with
the exception of certain bank holder
games, but this exception did not include
poker or slots. In retaliation for
Schleswig-Holstein’s defection, the other
German states raised a federal tax, overruling the sports betting tax. This sports
betting tax effectively torpedoed
Schleswig-Holstein’s liberalisation of the
online sports betting market by imposing an unprofitable 5% tax on stakes.
Subsequently, Schleswig-Holstein rejoined
the campaign through a change of government. Schleswig-Holstein revoked
the Gaming Act 2012 and acceded to the
Second Interstate Treaty on Gaming,
which came into force on 1 July 2012.
Although officially revoked, the Gaming
Act remained exclusively applicable for
those more than fifty operators who were
granted a license for sports betting or
casino games offers in the Internet by the
government of Schleswig Holstein.

Current developments

After the German states reformed and
enacted the Second Interstate Treaty
on Gaming, the licensing procedure for
the twenty available sports betting
licenses began. It is from this licensing
procedure which all current developments have sprung.
The licensing procedure is divided
between three tiers, and license applicants have been eliminated as they progressed through these tiers. When it
Continued on next page

CASINO LAWYER • AUTUMN 2013 11

>> NEW DEVELOPMENTS IN JURISDICTIONS: GERMANY
Continued from previous page

was time to invite license applicants to
Tier 3, the regulators played out a notable
tactical move: they invited fewer than
twenty license applicants. By doing this,
the regulators curtailed the legal claims of
those license applicants which were
excluded from Tier 3. Had the regulators
invited more than twenty license applicants to Tier 3, inevitably the regulators
would have had to eliminate a certain
number of surplus license applicants.
These license applicants could have argued

“

It is known that the
prime ministers of the
German states have been
discussing the regulation
of online gaming in recent
months. Because of the flood
of litigation and the recent
victories for the gaming
operators, the prime ministers
have become concerned –
these might be the first steps
on the path to raising
the white flag.

”
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before the courts that they had satisfied the
requirements for a license, but were not
granted a license because of the limitation
of the number of licenses. By admitting
fewer than twenty license applicants to
Tier 3, the re gulator s effectively
announced that only this select number of
license applicants had met their demanding standards, and thereby curtailed this
possible legal argument.
Battles were being fought on other
fronts however. Dissatisfied with the
administration of the licensing procedure,
a large number of license applicants initiated litigation. To date, there has been one
principal outcome from these: the Victor
Chandler decision.
In the Victor Chandler decision, the
claimant (license applicant) had succeeded
in being admitted to Tier 2, but did not
succeed to be admitted to Tier 3. This
exclusion from Tier 3 was partly based on
the claimant’s failure to submit all documents during the Tier 2 phase by the
relevant deadline. Relying on German and
European Union law to argue that the
licensing procedure was non-transparent
and generally inequitable, the claimant
sought an interim order that it be admitted
to Tier 3 and that its belatedly submitted
Tier 2 documents be considered for its
license application. The claimant partially succeeded as the court issued an
interim order that the claimant be admitted to Tier 3, but it did not issue the order
that the regulators consider the belatedly submitted Tier 2 documents.
The final outcome of the Victor
Chandler decision is still pending
however.
The Victor Chandler decision represented a significant defeat for the regulators, and their reaction to it was
dramatic. First, it was announced that
after a reconsideration of the license
applications of the license applicants,
which were admitted to Tier 2 but not
invited to Tier 3, certain of these license
applicants might be invited to a second
round of Tier 3. It should be noted that
the first round of Tier 3, involving the

license applicants initially selected, has
already concluded. Second, after the conclusion of the second round of Tier 3, Tier
2 would be rerun. Those license applicants,
which had successfully cleared Tier 1,
would be eligible to submit documents
for this second round of Tier 2.

Future developments

Although prophesy regarding the
outcome of this war might be perilous,
history tells us that we can make some
informed predictions about Germany’s
fate.
First, there is the issue regarding the
granting of the first licenses under the
Second Interstate Treaty on Gaming. As
mentioned above, all the license applicants
invited to the first round of Tier 3 have
completed the Tier 3 procedure. Accordingly, the licensing procedure for these
license applicants has been completed, and
the outstanding question is when a decision will be made on whether they are
granted a license. Initially, early May 2013
was penciled in as the date by which these
license applicants would be informed
whether they had been granted a license,
but this was postponed owing to the fallout from the Victor Chandler decision. To
date, the regulators have not committed to
a date when they will grant the first
licenses. Plans were made to grant these
later in autumn, but due to the pending
court proceedings this deadline might not
be reached.
Second, there is the ongoing litigation in respect of the licensing procedure
of the Second Interstate Treaty on Gaming. It should be appreciated that there are
many cases, of which the Victor Chandler
decision is one, which have yet to be finally
resolved. Accordingly, the question arises:
how will these cases be finally resolved?
Three possible resolutions are foreseen.
First, the courts could confirm that
the licensing procedure was correctly conducted, although this is the least likely possibility.
Second, the courts might
effectively push the “reset button” and
order that the entire licensing procedure
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▼
be restarted. Third, the courts may
acknowledge that the licensing procedure
was incorrectly conducted, but determine
that no further action is necessary as a
result of the regulators’ movements to
re-conduct certain aspects of the licensing procedure.
The third matter concerns the fate of
the Second Interstate Treaty on Gaming.
In January 2013, the Federal Court of
Justice of Germany heard the Digibet
case. In this case, a state-owned lottery
operator, Westlotto, sought to interdict
Digibet from offering its gaming products
online into the state of North-Rhine
Westphalia. In contesting the validity of
the interdiction, the gaming operator
argued that the law underpinning it, the
Second Interstate Treaty on Gaming, infringed European Union law. Recognising the potential validity of its argument,
the Federal Court of Justice of Germany
referred the case to the European Court
of Justice, which serves as the judicial arm
of the European Union, for a ruling on
whether the Second Interstate Treaty on
Gaming infringes European Union law.
This broadly mirrors what transpired some years ago in the Carmen
Media case. In that case, the gaming operator made some similar arguments before the European Court of Justice
regarding the First Interstate Treaty on
Gaming and its lack of coherence with
European law, and it was successful. It remains to be seen whether the Digibet case
will produce the same outcome, but it is
not expected that the outcome will be
known until later in 2014 at the earliest.
There is a possibility, however, that
events on the home front might overtake
those in Luxembourg, where the European Court of Justice sits. It is known
that the prime ministers of the German
states have been discussing the regulation
of online gaming in recent months.
Because of the flood of litigation and the
recent victories for the gaming operators,
the prime ministers have become concerned – these might be the first steps on
the path to raising the white flag. ♣
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of the Gaming Law Practice Group
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and Economics.”
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Barrister (New
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Jarett
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They can be contacted at
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Lionel Sawyer & Collins
attorneys and IMGL members
Robert Faiss and Ellen
Whittemore were selected
for inclusion in the 2013
edition of Super Lawyers for
the Mountain States region,
a rating service of outstanding
lawyers from more than 70
Robert Faiss
practice areas who have attained a high degree of peer
recognition and professional
achievement. Lionel Sawyer
& Collins’ recognition extends
across nine practice areas.
Firm founder Sam
Lionel and Gaming
Department Chair Bob Faiss
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Ellen Whittemore
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for their significant contributions to the state’s
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Tony Cabot release new book on i-gaming
The UNLV Gaming Press
announces the forthcoming
publication of “Regulating
Internet Gaming: Challenges
and Opportunities,” a
comprehensive book
addressing the various regulatory considerations necessary
for proper regulation of
Anthony Cabot
internet gambling.
Anthony Cabot, a
coeditor and a partner at Lewis and Roca, noted
that “Internet gaming is an emerging field, especially
in the U.S., and government officials accustomed to
regulating land based casinos will find regulating the
Internet to be far different and more challenging.”
To bridge this gap, contributors to this book provide
regulatory examples and lessons that will be helpful
to lawyers, policy makers, gaming operators and
others interested in this burgeoning industry.
Published June and available through Amazon
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>> NEW DEVELOPMENTS IN JURISDICTIONS: IRELAND

Could Ireland Be The New Las Vegas?
Reform of Irish gambling laws
By Dr. Max Barrett

W

ith its damp climate, small population and currently troubled economy,
Ireland might seem an unusual venue as a centre for gambling. However,
new proposals by the Irish Government to reform Ireland’s antiquated
gambling laws, coupled with a business-sensitive tax regime, may yet see a fresh
injection of dynamism into this already burgeoning sector of the Irish economy. The
proposed changes will see casinos legalised, the rules relating to bingo liberalised,
Ireland’s lotteries legislation enhanced, and provision made for foreign operators to
provide gambling services lawfully into Ireland. In addition, gambling debts will now
become enforceable under Irish law. The intention is that only gambling that is licensed
under the new legislation will be lawful.

Casinos

Currently casino-gaming in Ireland takes
place only in “private members’ clubs”.
Under the new legislation up to forty
casino licenses will be granted. Licenses
will issue for ten years but will be renewable. The authorities will require a geographical spread of casinos and will
prevent them from being located in sensitive places (e.g. near schools or healthcare
facilities). Only small-scale casinos with a
maximum of fifteen tables and twenty-five
gaming machines will be allowed. Resort
casinos will not be permitted, at least for
14
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now. However, having crossed the Rubicon
of legalising casinos, it seems inevitable
that there will eventually be pressure for
resort-style casinos.

Online and remote gambling

Foreign gambling operators will be
allowed to provide online and remote
gambling services to persons in Ireland. So,
under the new Irish law, an internet gambling service in the U.S. could lawfully
enable persons in Ireland to access its services, though to do so it would need to be

licensed by the Irish authorities. Persons
seeking licenses will be subject to police
and other checks. The new legislation will
be “technology neutral” so as to facilitate
current and future forms of Internet and
remote gambling.

Bingo

Under the new legislation, the rules relating to bingo will be liberalised. Bingo will
no longer need to be for a charitable or
philanthropic purpose, though some link to
local purposes will continue to be required.
Caps on overhead allocations will be introduced and minimum prize money percentages will be established.

Lotteries

Ireland already has a modern, well-functioning lotteries regime so only limited
changes are planned in this regard. Thus
provision will be made for remote lotteries
and scratch-card games. In addition
provision will be made for increased prizemoney levels and for further such increases
in the future.

Gaming machines

The biggest winners under Ireland’s reformed gambling regime may yet be gaming-machine vendors.
Not only will casinos be allowed to house such
machines but betting-shops, bars and fast-food
restaurants will also be allowed to have gaming
machines, subject to various requirements. Fixed
Odds Betting Terminals will be banned outright
and there will be specific offences regarding the use,
supply and repair of same. In addition, the Minister will be empowered to restrict other games,
machines and classes of machine. The ban on Fixed
Odds Betting Terminals may reflect the continuing controversy in the UK, Ireland’s closest neighbour, as to the allegedly addictive nature of such
terminals.

Office of Gambling Control, Ireland

Under the new regime, Ireland’s Minister for Justice,
Equality and Defence, will ultimately be responsible
for the regulation of gambling. However, the dayto-day licensing and supervision aspects of the new
regime will be discharged by a to-be-established
gambling inspectorate, provisionally entitled the
“Office of Gambling Control, Ireland” (OGCI).
This Office will sit within the Minister’s Department. It is intended that it will be self-financing
through the imposition of fees and other charges
on industry. OGCI officers will enjoy search and
seizure powers. The OGCI will be empowered to
deal with the police and also with fellow regulatory
bodies, both foreign and domestic.

Organised crime

It is no secret that some gambling centres have
occasionally proved vulnerable to organised crime.
The Minister who announced the Irish Government’s gambling-law proposals noted that a “major
priority” of the Irish law is to ensure that gambling
operations do not come under the control of
organised criminal gangs. Whether this laudable
objective is realised in practice remains to be seen.

Tax

Curiously the new gambling legislation will not address the all-important issue of tax. However, a
2010 report from within the Irish Government
(though not the part of Government that deals with
tax issues) acknowledges the critical role of tax
when it comes to business decisions by gambling
industry operators. The same report notes also that:
There would appear to be little point in

developing and maintaining a comprehensive
regulatory framework for gambling if
through its taxation policy a State puts companies at a disincentive from establishing
themselves in or selling into the market.
So there is certainly sensitivity within the Irish
Government to the critical interplay between tax
policy and gambling industry dynamics. It is to be
hoped that the Government will announce its detailed tax intentions at the same time that it drives its
gambling legislation through the Irish Parliament.

Social protection

Gambling can bring certain negative social consequences. The Irish Government has indicated that
its new legislation will have the twin objectives of
effectively regulating the gambling sector and also
protecting vulnerable adults and young people. Its
principal social protection measure will be to establish a “Social Gambling Fund” that will be funded by
a levy on industry and will, for example, help fund
addiction treatment services as well as having an
information and education role. Other social protection measures will include provisions aimed at
making it easier for customers to complain to, and
seek compensation from, industry players (who will
be required to maintain adequate financial reserves
to meet such complaints). It is intended that these
complaints and compensations arrangements will
be funded by the gambling industry.

Dr. Max Barrett

Dr. Max Barrett is a
practising Irish solicitor.
All views expressed in
this article are personal.
Any comments may be
addressed to
drmaxbarrett@gmail.com

Timing

Following the Government announcement, a
“Gambling Control Bill”’ will be drafted. The Bill
will then be introduced before the Irish Parliament
with the likely enactment date being 2014, possibly
sooner. As the current Irish Government enjoys a
significant majority in the Irish Parliament, it can
reasonably be expected that the Bill will be passed
largely as announced.

Could Ireland be the New Las Vegas?

Until the perhaps inevitable eventual decision is
taken to allow for resort-style casinos, Ireland
cannot even seek to emulate, even on a smaller
scale, the achievements of America’s gambling
capital. However, with the adoption of modern
gambling legislation that recognises gambling as
a legitimate recreation, rather than a vice, Ireland
is taking the first step towards making the gambling sector a bigger contributor to its currently
troubled economy. ♣
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>> NEW DEVELOPMENTS IN JURISDICTIONS: CYPRUS

A World Class Casino in Cyprus
By Alexia C. Couccoullis

Casino Gaming will be a welcomed
addition to the exotic destination of
Cyprus, which currently offers luxury
hotels on the Mediterranean Sea.

T

he Cyprus Cabinet recently set the goal for Cyprus to become the “Las

Vegas” of the Mediterranean. After many years of restrictions regarding

gambling in Cyprus, the recent decision of the Cabinet on July 19, 2013,

totally changes the Island’s gaming prospects and makes it an attractive addition
to the gaming world.
In mid-July, it was finally announced that a
single license will be granted for a resort
casino with specifications of the same standards as those of the big casinos around
the world. The unveiled initial figures refer
to one thousand rooms, one thousand slot
machines, and one hundred betting tables.
The licensing process will begin immediately and will be finalized within twelve
months’ time. It is the government’s goal
to have the final investor and the investment proposal no later than in one year
with the granting procedure to follow a fast
track process.
The aim of the government is to have
a credible international bid procedure that
will attract international investment interest. It is clear to the Cyprus government
that it is absolutely necessary to retain the
services of external advisers with specialized knowledge and experience at all stages
of the process, including the final stage of
16
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signing the casino development license
with the successful applicant.
Expertise in the legal sector is definitely in the government’s interest, and it is
expected that the ministry will proceed
shortly with an RFP to this sector. If the
Greek model is followed, a reputable and
experienced law firm in collaboration with
a respectable local legal partner will consult with and support the government
throughout the entire tender process.
Boasting a huge bed capacity, an integrated casino resort would offer a number
of auxiliary services, including theme
parks, restaurants, shops, and malls,
according to the findings of a study carried
out by private-sector consultants and commissioned by the Cyprus Tourism Organization upon which the Cabinet based its
decision. The consultants’ study anticipated
a massive impact on tourism and a huge
increase in arrivals and visitors particularly

from Russia and from the Middle East. The
project itself is expected to bring in an
investment of between €600-800 million.
For the time being there is a broad
open discussion regarding the location for
the announced casino resort. All major
provinces in Cyprus are hugely interested, promoting advantages that exist in
the local area such as marina, or airport
or golf. The government remains totally
silent on this matter since site selection is
a very delicate matter for the island. The
wisest voices express that the place for
the casino should remain a decision that
the final investor will make based on the
advantages and disadvantages of each
possible location.
Furthermore, we also expect to see
amendments to the gaming legislation
which will likely open the online gambling
sector, as well as the opportunity for short
term VLT licenses.
Due to the financial recession, the
government is seeking to increase its
income from alternative sources, and the
gaming industry will not be excluded any
longer. Until the opening of the integrated
casino, some politicians suggest that short
term VLT licenses be issued to existing
hotel resorts. This would produce immedi-

For the time being, the utmost
ate income from the licensing proDue to the
priority for the Cyprus governcedure as well as revenue from taxation that would be imposed. It is financial recession, ment is to open the gaming market
the government
but remain socially responsible and
worth noting that Cyprus still has
is seeking to
control the illegal sector. Therea tax scheme which is considered
favorable, and if it will maintain a increase its income fore, it is expected that “responsible gaming” will be adopted in
similar scheme for the gambling
from alternative
Cyprus as it is implemented in the
sector then it will be among the
sources, and the
most
advanced countries in the
lowest in Europe.
gaming industry
world
and also recently in Greece,
Last but not least for the online
will not be
where the unique players’ card and
gaming sector, there are serious
excluded any
the responsible gaming features are
considerations from the governlonger.
mandatory by law.
ment to proceed with amendments
At this stage, it is obvious
to the existing law, which totally
that from a legal perspective, we
bans Random Number Generator
(RNG) games. As the law stands, this privilege are expecting interesting developments, given
remains to OPAP SA, a Greek state owned - until the expressed need of the gover nment to
a few months ago - lottery, due to a bilateral receive expertise and knowledge from all reagreement. It is expected that after the OPAP`s lated fields. ♣
privatization is finalized, the Cyprus government
will need to reevaluate the future of the online
RNG`s and open the market.

“

”
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>> NEW DEVELOPMENTS IN JURISDICTIONS: AUSTRALIA

Update of Developments in the
Online and Mobile Gambling Space
By Tony Rein

I

n recent years the Australian Federal Government has set its focus on tackling

problem gambling on many fronts, with particular emphasis most recently on the

online and mobile gambling space. As a result, debate, inquiries, legislative

reform and publicity in these areas of the gaming and wagering industry have been
rife. With the online and mobile wagering and social gaming markets growing exponentially in both presence and value, there is a need to stay on top of emerging legal
developments and attitudes to maintain an understanding of the evolving regulatory
landscape. This update provides a summary of the recent key developments in the
Australian space.

Crackdown on bookmaker
advertising

On 7 June 2013, as a result of public and
political concern, the Joint Select Committee on Gambling Reform (the Committee)
released its inquiry (the Inquiry) into the
prevalence of sports betting advertising
and its impact and effects on children,
problem gamblers and the integrity of,
and attitudes towards, sport.

The Inquiry also sought to determine
whether the Broadcasting Services Amendment (Advertising for Sports Betting) Bill
2013 (the BSA Bill) should be passed into
law. The BSA Bill seeks to ban live odds
broadcasting, TV and radio advertising
and promotion of sports betting services
during children’s viewing hours before 9:00
PM, and by commentators and guests during sports broadcasts.
The Committee made the following
nine key recommendations to the
Australian Government:
Review self-regulatory
action within the industry
with regard to the advertisement
of gambling products in an environment which includes children,
and legislate if necessary;

1.

Review and encourage
public consultation regarding gambling advertising
during sporting programs;

2.

18
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Undertake or commission a study
into long-term effects of gambling
advertising during sports and its effects
amongst children, particularly with
regard to the normalisation of gambling
during sport;

3.

Work to implement nationally
consistent responsible gambling
message requirements as an effective
harm minimisation strategy;

4.

Review and encourage public consultation regarding the promotion of
betting at venues and on sporting
uniforms in family environments;

5.

Review the availability for purchase
of sporting merchandise featuring
sports betting logos and/or brands;

6.

Undertake or commission
further research into mobile phone
applications’ effects on problem gambling,
and harm minimisation and legislative
strategies;

7.

Consult with stakeholders to increase
amateur sport participants’ awareness
of risks and threats to the integrity of
their sport (such as match fixing); and

8.

Not allow the BSA Bill to pass before
more research into the Bills’ likely
effectiveness is carried out.

9.

“

The Committee

The Committee suggests regu- suggests regulating ■ Strengthen enforcement actions
lating and restricting sports betting
available against online gamand restricting
advertising, as opposed to imposing
bling service providers (and
sports betting
a blanket ban during sports broadtheir principals and directors),
advertising, as
casts. The recommendations recogthat contravene the IGA, potenopposed to
nise the importance of harm
tially including placement of
imposing a blanket
minimisation whilst also recognistheir details on the Australian
ban during sports
ing the need for further research
Movement Alert List, which
broadcasts.
into the long term effects of sports
alerts authorities to the entry to
betting advertising and the detriAustralia of non-citizens who
mental financial impact a blanket
are of character concern;
ban would likely have on Australian sporting. The
Inquiry’s recommendations displeased anti- ■ Prohibit “micro-betting” on particular high
gambling campaigners and have not yet received a
frequency events in sports, such as the results of
response from the Australian Government, which
individual balls in cricket, through all electronic
is currently in full election mode.
platforms;

”

Review of the Interactive Gambling Act

There was a degree of overlap between the Inquiry
mentioned above and the 2011 review of The
Interactive Gambling Act 2001 (IGA). The IGA was
passed in 2001 with the aim of minimising problem
gambling among Australians and criminalising the
provision of interactive gambling services, such as
online casino type games, and certain types of
online “in-play” wagering to customers physically
present in Australia.
The review was undertaken against a backdrop of growing numbers of Australians gambling in unregulated and so called “unsafe” overseas
online environments in which harm minimisation
methods are not implemented or required. The
project was undertaken by the Australian Department of Broadband, Communications and the
Digital Economy (the Department). The Department made the following recommendations in its
report (the Report):

■ Legalise and license unlicensed and prohibited
online gambling service providers on the proviso
that they:
• restrict the services offered to lower risk
gambling (like online tournament poker) to
the exclusion of higher risk gambling (like
online slot machines); and
• adopt the proposed national standard on
harm minimisation and consumer protections recommended in the Review.

■ Allow “in play” sports wagering after the commencement of play, irrespective of the electronic
platform by which bets are placed, if allowed by
the relevant Australian state/territory regulatory authority and/or relevant sports controlling body; and

Tony Rein

Tony is a corporate partner
with 23 years experience
in the gaming and leisure
industry. He is a recognised
expert in the industry,
being ranked in Band 1 in
Chambers Asia-Pacific.
Tony works in all sectors
of the industry with
international and domestic
clients, on the full spectrum
of matters, from regulatory
and strategic advice work
to the largest and most
complex projects and
transactions.

trein@thomsonslawyers.com.au

■ Limit all sports wagering types to those
approved by the relevant state/territory regulatory authority and where appropriate the
relevant sports controlling body.

The Government’s response to the Report
constituted a disappointing, albeit predictable,
result. Ex-Minister for Broadband, Communications and the Digital Economy, Senator Stephen
Conroy, announced in a responding press release
that the Australian Government would only be
working to develop and ultimately “implement a
national harm minimisation and consumer protection
standard for all licensed online gambling activities” at
this stage. Assumedly this means all other recommendations are being placed on the back burner, at
least for now.
The development of a national standard was
a key objective of the Report, recommending
several key protections, including the extension of
pre-commitment capability to online gambling and
adding mandatory maximum deposit limits. However, it appears that the Federal Government, at
this stage, will leave it to the individual Australian
Continued on next page
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states and territories to negotiate and
implement the national standard,
although uniformity amongst the states
and territories is desired. The upcoming federal election and current political environment create uncertainty as to
whether any of the Report’s recommendations will be adopted into law.

“

The importance of
problem gambling as
a public issue and the size
and value of the Australian
and international online
and mobile gambling
markets means that this
will undoubtedly remain
a hot button topic and
at the forefront of the
public and political agenda
until an appropriate way
forward is determined.

”

ing platforms, range from farming and
simulation type games like FarmVille,
where real money is used to buy virtual
currency known as “farm coins” which
only have value within the game, to
casino style games like Slotomania,
Zynga Poker and DoubleDown Casino,
where real money buys virtual currency
used to place bets within the game.
The appeal of some of these games
to children through the use of colourful
cartoon characters, and the ease by which
they can be accessed, creates a fear in
some that their widespread use will result
in the normalisation of gambling
amongst children. Also, the inflated odds
within such games appear to create a risk
for problem gamblers. In light of this, the
Interactive Gambling Amendment (Virtual
Credits) Bill 2013 (IGA Bill) was introduced to protect these vulnerable groups.
The IGA prohibits “interactive gambling
services” within Australia. Interactive
gambling services are:
■ games of chance, or mixed chance
and skill;

■ that are (generally) provided via
Internet or mobile phone/
android technology;
■ which require or allow a
player to in effect “buy in”
with real currency, and

■ are played for money or
anything else of value (or
have a “cash out” element).

The rise of social gaming –
a trend to put your bets on

FarmVille, Words with Friends and
Draw Something quickly took the everexpanding social gaming market by
storm, with that market set to reach $6
billion in revenue in 2013 and growing at
an average rate of 184.3% per year since
its 2007 beginnings. Social games, electronic games played on social network20
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Social games that adopt a virtual
currency not redeemable for “money or
anything else of value” are not currently
prohibited under the IGA. However, the
IGA Bill seeks to close this “loophole” and
prohibit games which are played for
virtual credits, coins, tokens or objects or
any similar virtual item purchased within,
as part of or in relation to the game.
The Committee’s June 2013 review
(the Review) of the IGA Bill suggested
that the proposed amendment casts the
net too wide and would ultimately pro-

hibit “freemium” or free-to-play style
social games that allow in-game purchases but do not require them, while
failing to prohibit casino-style games that
involve gambling with virtual currency
but do not allow in-game purchases of
such virtual currency. The latter, in terms
of the normalisation and encouragement
of gambling, appears likely to cause
greater harm than the former.
The Review also found that the
global nature of the platforms on which
social games and gambling services are
offered, coupled with the lack of prohibitive legislature similar to the IGA in
other jurisdictions, provides a practical
barrier to the enforcement of the proposed laws. As such, the Review recommended that the IGA Bill not be passed.
The Australian Government is yet to
respond to the recommendations.

Conclusion

The importance of problem gambling as
a public issue and the size and value of
the Australian and international online
and mobile gambling markets means that
this will undoubtedly remain a hot button topic and at the forefront of the public and political agenda until an
appropriate way forward is determined.
There appears to be a consensus
amongst most parties involved in discussion and debate thus far that more
research is required to determine the
extent of the long term harm on children, problem gamblers, and the
integrity of sport caused by the promotion of and participation in gambling,
online gaming and sports betting. Although it remains unclear as to whether
regulation or prohibition will prove most
effective in addressing these issues, it is
clear that the enforcement of either
approach will be no easy feat. The availability of foreign and unregulated substitutes in the international market and
the quickly evolving technological age
will remain the Australian Government’s
greatest challenge with regard to
attempting to protect Australians from
problem gambling. ♣

WELCOME
TO LEGALIZED I-GAMING

IN NORTH AMERICA

-Gaming has already arrived in North
America. Three United States jurisdictions, Nevada, New Jersey and
Delaware, have enacted legislation
authorizing I-Gaming.Nevada has adopted
a comprehensive regulatory regime for the
conduct of I-Gaming. In Canada, IGaming has already come online. 1
Ontario issued a proposal in 2012 relating
the launch of I-Gaming. In the United
States, state lotteries have also entered the
fray by proposing the sale of lottery products online, including instant scratch-off
tickets. As the momentum gains, North
American gaming jurisdictions will continue to explore the viability of authorizing and regulating I-Gaming.
As policymakers and regulators gain
increasing comfort with the concept
of I-Gaming, the discussion shifts to how
to regulate I-Gaming. Conventional wisdom could suggest that I-Gaming can fit
neatly within the confines of existing
land-based gaming regulations. In reality,
however, I-Gaming is a distinctive operational model vis-à-vis land-based gaming.
The initial steps for developing an
effective I-Gaming regulatory regime
should begin with an understanding of

I

A Guide to
the Business
of I-Gaming
By Robert W. Stocker II
and Peter J. Kulick
■
the underlying purposes of regulatory
requirements and the business model for
I-Gaming operations. These steps
prompt policymakers and regulators to
ask such questions as: (1) what is the harm
a regulation seeks to protect; (2) how is
revenue generated in the I-Gaming industry; (3) how are I-Gaming operations
structured; and (4) what are the technological capabilities of I-Gaming systems.
These questions are intended to provoke
inquiry to gain a meaningful understanding of I-Gaming and the policy
goals behind regulations. These questions should help to serve as a basis to
understand technological and economic
realities of I-Gaming. In turn, policymakers and regulators can develop

regulations designed to protect the
integrity and financial health of the
I-Gaming industry.
The economic model, cost structure,
means of operating games and the roles
of suppliers differ in the I-Gaming industry from that of the land-based gaming
industry. Accordingly, effective I-Gaming
laws and regulations must be sensitive to
these differences. During the past several
years while attending conferences throughout the world and reading scholarship
dedicated to the legal aspects of IGaming, one glaring omission struck us:
nobody really tried to explain the IGaming business model. Rather, many
legal experts, not surprisingly, focused on
the legality of I-Gaming within the confines of existing bodies of law. Once the
discussion shifted toward enacting laws or
adopting regulations to authorize I-Gaming, another omission often popped up:
identifying policy goals which embrace the
I-Gaming business model.
In this article, we attempt to tackle
the subject matter at a very basic level. We
intend to merely offer a basic primer of
business and policy considerations for the
Continued on next page
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>> NEW DEVELOPMENTS IN JURISDICTIONS: NORTH AMERICA
Dissecting Policy Goals

Continued from previous page

regulated I-Gaming industry. The hope is
that this basic introduction can in turn serve
as a basis for more comprehensive consideration of the development of legal and regulatory requirements for the I-Gaming
industry. Thus, this article focuses on general policy considerations in the development of I-Gaming regulations and the
I-Gaming business model.

An Overview of I-Gaming Policy Goals

An understanding of the policy goals that
regulations are intended to serve can operate as the foundation for developing an
effective and robust regulatory environment. At a generic level, the regulation and
operation of a regulated business is conceptually similar to a three-tiered pyramid. At
the apex of the pyramid is the public policy
developed by policymakers. Typically, policymakers are legislative bodies and the policies are adopted in the form of laws. The
middle tier is occupied by implementing
rules adopted by regulatory agencies. The
regulations add flesh to the policies by
offering interpretative guidance with
respect to the application of policies to the
regulated businesses’ conduct of their
affairs. Administrative agencies are charged
with the task of interpreting and enforcing
the policies embraced in the laws and
enforcing regulations promulgated under
the governing law. At the base of the pyramid are actual operating systems adopted by
the regulated business that are intended to
comply with the legal requirements.
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Historically the underlying public policy for regulating gaming
is to protect the public integrity of
the industry. Regulatory models for
the land-based gaming industry can be a
useful tool to gain an initial understanding
of the policy reasons for particular regulatory requirements. Historically, regulation
of the gaming industry in the United States
targeted curtailing participation of organized crime. Thus, regulatory systems
implemented licensing requirements and
established rules for operation of games.
The licensing requirements were initially
developed to assure that unlicensed individuals did not share in the profits of a licensed
gaming operation and that the government
received the proper tax revenue. Rules with
regard to the operation of games were implemented to protect players by ensuring
that the games were fair and not rigged to
allow the owners to always win.
Specific public policy goals include:
(1) the prevention of unsavory or unsuitable persons from having a direct or
indirect involvement with gaming at any
time or in any capacity; (2) the establishment and maintenance of responsible
accounting practices and procedures; (3)
the maintenance of effective controls over
the financial practices of a licensee, including the establishment of minimum
procedures for internal fiscal affairs and
the safeguarding of assets and revenues,
providing reliable record keeping and
requiring the filing of periodic reports
with Gaming Authorities; (4) the prevention of cheating and fraudulent practices;
and (5) the creation of a source of state
and local revenues through taxation and
licensing fees. These statements of public
policy are embodied in statutes, regulations and supervisory procedures implemented at the state and local level by a
variety of overlapping regulatory bodies.
These same policy goals are equally
applicable to the regulation of I-Gaming.
As specific regulatory requirements are
developed, further policy goals are often
identified.
In the context of I-Gaming, the public

policy goals of a regulatory system can
overlap with the goals of the land-based
gaming industry. The differing technology
and means for conducting gaming present
new policy consideration. For example,
with respect to the integrity of the games,
policymakers should consider designing
protections to protect the honesty and fairness of the games. Thus, it may be appropriate for regulations to embody protections
to prevent against the use of “bots.”2 Similarly, regulatory systems may embrace
player protections to ensure player accounts
are safe and secure and protect the privacy
of players and player data.

The I-Gaming Business Model

Besides the policy goals embraced in
authorizing laws, understanding the business model is essential to developing efficient and effective regulations. A failure to
appreciate the business model can inadvertently lead to the implementation of impractical rules. An extreme example can be
illustrative: a jurisdiction imposes a rule
requiring a hard count of an operator’s rake
from poker games and further requires an
agency staff person to be physically present
during the hard count. Understanding the
I-Gaming operational model quickly
reveals that I-Gaming operations are not
conducive for conducting hard counts for
the simple reason that operators do not
physically collect cash. Rather, cash is collected during the course of play by electronic transfers and, thus, the count of the
rake occurs in the virtual environment.

The Flow of Funds

A simple rule to understand any business is
to “follow the money.” Policymakers and
regulators therefore should first understand
how money flows within an I-Gaming
operation. An initial point that is important
to highlight to understand the I-Gaming
business model: it is not identical to landbased operations. Capital needs, operating
costs, the role of suppliers, and staff needs
all substantially differ from the brick-andmortar gaming industry.
The flow of money of an I-Gaming
operation ordinarily involves the following

Figure 1 – i-Gaming Business Flow of Money

Figure 2
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stages. Initially, a player will start the flow of funds
by using a credit or debit card to transfer funds to an
account held in the name of the I-Gaming operator.
The initial fund transfer will be effectuated by a payment processor, which may or may not be directly
affiliated with the I-Gaming operator. These funds
will be held on account for the player with the
I-Gaming operator. Internally, I-Gaming operators
deposit the funds with a financial institution with the
funds either held in a segregated account, commingled with funds of other players and/or other IGaming operators.
Funds are then used by players in the course of
play with winnings and losses electronically credited
or debited on the players’ account. Essentially, the
credits and debits function like an electronic ledger.
Players can withdraw funds held on their behalf via
electronic funds transfers (or similar electronic payment or credit transfers), which are processed by the
payment processor. The operators collect a rake
during play, with amounts debited from the wagering pool and the creation of electronic records of
the transactions. These funds are then transferred to
the I-Gaming operator. Figure 1 graphically illustrates the flow of funds.

I-Gaming Business Organizational Structures

Similar to many businesses, including land-based
gaming operators, there is no one-size-fits-all
organizational structure. There are generally
three types of business providers within the IGaming sphere: business-to-business (“B2B”);
business-to-consumer (“B2C”); and business-togovernment (“B2G”). What can differ among IGaming businesses are the activities which each

business will directly undertake and which functions will be provided by third-party vendors.
The scope of activities of an I-Gaming operation normally encompasses eight distinct spheres.
These activities consist of: (1) the game software;
(2) the gaming license granted by a licensing jurisdiction; (3) payment processing; (4) liquidity
management; (5) site hosting; (6) customer service; (7) marketing; and (8) back-end support. Figure 2 depicts the eight spheres of I-Gaming
business activities.
A business which obtains an I-Gaming license
operates as a B2C business. The B2C interfaces
directly with consumers/players. The licensee may
enter into agreements with B2B providers to perform certain functions in the operation of an IGaming website.
Two basic business models have developed in
the I-Gaming industry for the operation of gaming
websites. The activities which the licensee assumes
will depend upon the business model adopted.
Which business model an operator adopts will
depend on a variety of business factors, such as
in-house IT capabilities and payment processing
expertise.
The first type of model used in the I-Gaming
industry is known as the “white label” or “skin”
model. In a skin model, the licensee is a pure B2C
business. The I-Gaming licensee will obtain a gaming license from a jurisdiction and then enter into
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DEVELOPMENTS
>> NEW
IN NATIVE AMERICAN GAMING

The BIA Proposes Patchak
Patch Regulations for Fee-to-Trust
Land Acquisitions
By Heidi McNeil Staudenmaier
and Harsh P. Parikh
n what appears to be a significant
change to its land acquisition procedures, the Bureau of Indian Affairs
(BIA) is proposing revisions to its
regulations under 25 C.F.R. Part 151 for
applications to acquire land in trust. The
proposed regulations were published on
May 29, 2013, in the Federal Register,
and the time to comment on the proposed
regulations closed on July 29, 2013. On
August 16, 2013, the BIA reopened the
comment period until September 3, 2013.
These proposed regulations are
referred to by many as the “Patchak
Patch” and are in response to last year’s
Supreme Court decision, Match-E-Be-

I

that freight train moving. We want to
keep restoring lands for tribes.”
The Department of Interior’s
(Department) proposed regulations are
intended to significantly limit the uncertainties created by Patchak by adding
administrative obstacles for potential
litigants and expediting trust acquisitions. As the Assistant Secretary recently
noted, the proposed Patchak Patch is
intended to “protect tribes now.”

Background on the Patchak Decision

The decision by the United States
Supreme Court in Patchak seemed to
open up challenges to fee-to-trust transfers to a broader
group of plaintiffs
In the words of Assistant Secretary of Indian Affairs,
and significantly exKevin Washburn,
tend the time for filing such suits.
[n]early 1,200 land into trust applications
On June 18,
have been approved since the beginning of
2012, the Supreme
the Obama administration. We hope to keep Court determined
that plaintiff David
that freight train moving. We want to
Patchak,
an individkeep restoring lands for tribes.
ual property owner
near the Gun Lake
Nash-She-Wish Band of Pottawatomi Band’s Casino, had standing to challenge
Indians v. Patchak, 132 S. Ct. 2199 the Secretary’s acquisition of land into
(2012) (Patchak), that appeared to be a trust for the tribe. The Supreme Court’s
major blow to tribal gaming and other decision consisted of two parts:
fee-to-trust acquisitions. In the words
of Assistant Secretary of Indian Affairs,
1. The eight-justice majority held that
Kevin Washburn, “[n]early 1,200 land
Patchak’s claim under the Adminisinto trust applications have been
trative Procedures Act (APA), 5 U.S.C.
approved since the beginning of the
§ 701 et seq., was not barred by the
Obama administration. We hope to keep
Quiet Title Act’s “Indian lands” ex-

“

”
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ception. The Court determined that
Patchak was not claiming a right, title
or interest in the land, but rather that
the government was not entitled to
any such right, title or interest in that
land. The Quiet Title Act was therefore not applicable and did not void the
APA’s sovereign immunity waiver.

2. The Court determined that Patchak
had prudential standing to challenge
the Secretary’s trust acquisition
because Patchak’s alleged economic,
environment and aesthetic harms “fall
…within the zone ... protected or regulated by” the contention that the
Secretary violated the Indian Reorganization Act.

The Court’s decision in Patchak,
when combined with the Supreme
Court’s 2009 decision in Carcieri v.
Salazar, 129 S. Ct. 1058, raises several
complex issues, including (1) whether
recently acquired Indian land trust acquisitions were subject to a potential
flood of new litigation, and (2) whether
the trust transfers would remain in limbo
during the pendency of litigation. The
Patchak decision refused to clarify
Carcieri, which limited the scope of the
Secretary’s authority to take land into
trust only for those tribes deemed to be
“under federal jurisdiction” in 1934.
Most gaming observers at the time
agreed that Patchak, when coupled with
Carcieri¸ would delay development on
newly acquired tribal lands.

Proposed Changes to Fee-to-Trust
Acquisitions

The Department’s revised regulatory provisions
are intended to mitigate some of the effects of
Patchak. These proposed regulations will modify
the existing fee-to-trust application process for
the Department in several key respects.

■ Prior to the ruling in Patchak, the Secretary
of Interior would publish a notice of a final
decision to take land into trust for a tribe at
least 30 days before the date of the transfer.
If any litigation was commenced within this
30-day window, the Department’s internal
policies required it to “self-stay” any fee-totrust transfers until resolution of the pending litigation. The BIA’s proposed rule
eliminates this 30-day waiting period for
completing trust acquisitions and requires
that the BIA “promptly” take land into trust.
■ The proposed rule requires “interested parties,” as that term is currently defined in the
existing BIA regulations, to make themselves known to the BIA official in writing in
order to require the BIA official to provide
written notice to them. Parties must make
themselves known in writing at each stage
of the administrative review.
■ The revised rule will require that all unknown interested parties receive notice of
the decision and right to appeal, if any,
through publication in a newspaper of general circulation serving the affected area.

■ Most importantly, when the BIA official
issues the decision to acquire land in trust,
interested parties must first exhaust administrative remedies available (as set forth in 25
C.F.R. Part 2) within 30 days before seeking
judicial review under the APA. If interested
parties who have received notice fail to file
an administrative appeal within that 30-day
time frame, such parties are precluded from
seeking any judicial review available under
the APA because they failed to first exhaust
administrative remedies.

■ Unlike decisions made by BIA officials, there
are no administrative remedies to exhaust
when decisions are made directly by the
Assistant Secretary of Indian Affairs. Such
decisions are final for the Department.

Potential Pitfalls under the
New Regulations

These changes may stem the tide of frivolous
litigation and help tribes move forward with
economic development on newly acquired trust
lands. In attempting to eliminate the uncertainties
created by Patchak, however, these proposed regulations may also unintentionally create a significant legal minefield for concerned citizens, local
and state governments, and federal agencies.
For one, the proposed rule’s elimination of
the 30-day waiting period may undermine a
party’s ability to obtain judicial review of the
land acquisition decision. For many years prior
to Patchak, the federal government had argued
that a trust acquisition cannot be reversed or undone. The Patchak decision held that the Quiet
Title Act did not bar Patchak’s private suit
because he did not assert a right, title or interest
in the real property that conflicted with the
right, title or interest of the United States. It is
unclear whether state and local governments
that assert rights in maintaining their jurisdiction over the land would conflict with a right,
title or interest of the United States. If they did,
such lawsuits by state and local governments
may be barred under the Quiet Title Act.
There is also potential for federal liability or
a possibility that a court may not be able to reverse
the land transfer. In reliance on the land’s trust
status, the resident tribe can immediately begin
development on its newly acquired lands. If forced
to vacate the trust acquisition, the federal government may be absconding its federal trust obligations and be liable to indemnify the tribe for its
investments. United States Senators Dianne Feinstein (D-Calif.) and John McCain (R-Ariz.) have
repeated these concerns in formal letters to the
Secretary of the Interior.
The BIA may also be estopped from removing the acquired land out of trust even if it deterContinued on page 34
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THE FUTURE
OF GAMING POLICY

T

By Kevin Mullally

he future of gaming in the United States will to a
great extent be decided in Congress and state legislative bodies over the next several years. Opportunities for brick and mortar gaming operations are
becoming fewer while the global economy continues its trend
towards online and mobile activities. Will the gaming industry in the
U.S. be allowed to go online? What role will lotteries play? What is
the future of the pari-mutuel industry? Will online policy be tethered
to the brick and mortar operators? These and many other policy
decisions will play a crucial role in determining the competitiveness of
the U.S. gaming industry in the increasingly competitive global
marketplace. I was fortunate to have the opportunity to sit with leading Congressional and State Legislative leaders to discuss these
issues. The first part of this series explores the role of the federal
government versus the states in regulating Internet gambling as well
as the issues relating to the consideration of legal gaming in Texas.
The next segment will explore other public policy issues that affect
gaming markets.
The participants include: Congressman Joe Barton (R-TX);
Congressman Joe Heck (R-NV); Representative Bill Davis (R-IN);
Senator John Carona (R-TX); Speaker Mark Ferrandino (D-CO); and
Senator Bill Galvano (R-FL).
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Question from Kevin Mullally: The opinion letter from the Justice
Department in December 2011 created a major opportunity for the
states to establish their own policies for intrastate Internet gambling.
Some states have already acted. Given these developments, what is the
role of the federal government in determining gambling policy versus
the role of the states?
Congressman Barton: The primary role of federal government
is to regulate between the states and interstate commerce. The bill
I am sponsoring gives states primary authority to allow Internet
gambling for poker purposes only. The bill is an opt-out bill and if
a state wishes to opt out, all it requires is a letter from the governor stating that they don’t want to participate and then they are
automatically excluded. The federal government’s role is to make
sure the rules are fair and the same for all citizens to play poker for
money on the Internet.
Congressman Heck: The role of Federal government is to set
down the framework to permit and regulate inter-state online
gaming and in my mind that really is iPoker. I don’t believe in
opening up the Internet to all forms of casino type gambling.
However, we need federal legislation for iPoker to make sure that
there is not a patchwork of state regulations that runs across our
nation. The role of the federal government is to make sure that
there is a level playing field so the regulations are in sync across
the country to avoid a multitude of different regulatory requirements which would actually hinder the ability to be successful.

Congressman Joe Barton (R-TX)

Congressman Joe Heck (R-NV)

Representative Bill Davis (R-IN)

Senator John Carona (R-TX)

Speaker Mark Ferrandino (D-CO)

Senator Bill Galvano (R-FL)

Kevin Mullally: What is the perspective of state legislators on the
role for the federal government versus the role of the states?
Senator Carona: This is better left to individual states to address.
From a Texas policy perspective, Internet gaming isn’t as appealing since it won’t create significant jobs or other forms of
economic development.
Speaker Ferrandino: We have definitely seen Internet issues and
online issues being regulated more at the federal level. More
recently there’s been some allowance of flexibility to the states to
set their own policies for online gaming, especially poker. I know
there has been interest in Colorado to try to move that way. I
think the federal government needs to create a framework to make
sure that there are some basic protections and rules to determine
if a state line is crossed but also to give the states the flexibility to
try to craft what works best for them.
Rep. Davis: I think that the federal government is better left to
issues dealing with airwaves and bandwidths and for those kinds
of things that impact people on a national basis. They just need to
let the states regulate gaming within the states whether it is landbased gaming, or online gaming or any other kind of gaming.

Senator Galvano: The federal government has had more
responsibility in Internet gaming because it is interstate and
actually a lot of it is international. So I do think the federal
government should take the lead but maintain discretion among
the states to participate or not.

Kevin Mullally: One of the concerns about Internet poker in smaller
population states is a lack of liquidity. How would the states address
this issue and what are your feelings about the use of interstate compacts to increase liquidity?
Speaker Ferrandino: I think the demographics and economics of
Colorado will provide enough demand for adequate liquidity. The
market size might limit the number of providers. I think a way to
ensure that there is optimal liquidity is for states to band together
through inter-state compacts and share in the regulatory costs and
the revenue structure. A good start would be to look at compacts
by region. If our neighbors are interested, we would work together to figure out how to get it done.
Congressman Heck: If the Congress is not going to support a
federal framework, then I think it is incumbent upon them to at
least ensure there are no federal obstacles or hindrances to those
states that freely want to enter into inter-state compacts. In fact,
we are beginning to look at whether or not there are any federal
regulations or laws that would hinder or prohibit states from entering into an inter-state compact for Internet gaming. While it
has been very difficult to get an iGaming or iPoker bill through
Congress, we can at least make sure the federal government is not
hindering states who want to offer this. This is something we
should be able to do.
Continued on next page
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The role of Federal
government is to set down
the framework to permit and
regulate inter-state online
gaming and in my mind that
really is iPoker. I don’t believe
in opening up the Internet to all
forms of casino type gambling.
—Congressman Heck
Continued from previous page

Kevin Mullally: How much time do you have before the states
have done so much on an intra-state level that the federal legislation
becomes really difficult?
Congressman Barton: Well I think the sooner the better. The
states are beginning to act. Some of them have already acted,
and I think over next two to three years many states are going to
have some sort of Internet legislation. Three or four already do,
so the sooner we act at the federal level to have an umbrella bill
that sets the playing field for inter-state gaming, the more honest
games will be, and poker will be on the Internet. I had really
thought that we had a good chance to pass a bill in the last Congress and it did not happen. I’m hopeful that we can do it in this
Congress in the next year and half. I would like to get a few
more Senators to sign onto the bill. I don’t have them yet and of
course in the House the issue is the House leadership is not real
anxious to act unilaterally, without seeing some real support from
the Senate. So we are in kind of a “who goes first” situation. The
landscape is changing as numerous states act, and I think that
will create an incentive and at some point an imperative for the
Congress to pass the bill and the President to sign it.

Congressman Heck: Kevin, I think that is a great question.
Time is of the essence in my opinion because as you clearly
point out as more and more states go down the path of building legislation on their own it is going to become more and
more difficult to then overlay a federal regulatory scheme. And
so the premiere gaming state of Nevada is already on its own.
New Jersey is not far behind and Delaware is close. Pennsylvania is considering it. The more states act, the more difficult it
becomes at the federal level.

The federal government has
had more responsibility in
Internet gaming because it is
interstate and actually a lot of
it is international. So I do think
the federal government should
take the lead but maintain
discretion among the states to participate or not.
—Senator Galvano
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Kevin Mullally: Texas is one of the few states left that has no commercial gaming, despite being surrounded by states with commercial
casinos on all sides. What are the policy considerations that have led
to this and do you expect any changes in the foreseeable future?
Senator Carona: Texans spend over $4 billion a year in those
neighboring states with casinos. We are missing out on billions in
economic development dollars and tens of thousands of jobs. We
have been out-smarted by Oklahoma and Louisiana. Despite polls
telling us that huge majorities of Texans want to keep their
money in state and to vote on expanded gaming at the ballot box,
the legislature has lacked the will to address the problem while
our horse industry collapses from an unfair playing field.
Kevin Mullally: What are the most important political considerations that affect the creation of gaming policy in Texas?
Senator Carona: Vast majorities – including Republican
primary voters – support voting on expanded gaming in Texas.
We need to continue to communicate to voters about the economic benefits – billions of dollars and tens of thousands of
jobs. We have to make sure the horse industry benefits and the
state gets its share in taxes. We also need to ensure that we
don’t put gambling in places where it isn’t wanted – it’s easy to
create a process of local approval options to address that.
We have to limit the total number to keep them competitive
without over-saturating the market. ♣

I had really thought that we had a
good chance to pass a bill in the
last Congress and it did not
happen. I’m hopeful that we can
do it in this Congress in the next
year and half.
—Congressman Barton
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and appointed officials at the state and federal level. Prior to joining GLI,
Mr. Mullally was the Executive Director of the Missouri Gaming Commission.
Previously, he served as General Counsel and Chief of Staff to Missouri State
Senator Harry Wiggins.
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DAVID L. REBUCK

JOHN ROBERTS

Director, New Jersey Division of Gaming Enforcement

Deputy Commissioner, San Manuel Gaming Commission

INTERNATIONAL MASTERS OF GAMING LAW

REGULATORS
OF THE YEAR

2013
by Sue McNabb

E

ach year, International Masters of Gaming
Law (IMGL) recognizes outstanding regulators based of stringent standards, including preeminence in the regulatory field and
their noteworthy contributions to the overall
body of regulatory work. Additionally, the recipients of
this award add stability to their regulatory environment

and are persons of the highest integrity, demonstrating
outstanding service to their gaming communities.
Through this annual selection process, IMGL continues its mission of “advancing gaming law through
education.” This year’s recipients of the award for
IMGL Regulator of the year are John N. Roberts, Indian
Country, and David Rebuck, Americas.
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challenges on a daily basis. The first is fulfilling the primary
responsibility as chief gaming regulator overseeing the functions
of twelve casinos and 350 regulatory and law enforcement investigators, civil attorneys and criminal prosecutors assigned to the
division. The second is a greater responsibility as a board member
DIRECTOR, NEW JERSEY DIVISION
on the Casino Reinvestment Development Authority which is the
OF GAMING ENFORCEMENT
State’s primary economic development agency for Atlantic City.
The last is the role as Assistant Attorney General working with
state
and local law enforcement agencies in implementing New
nternational Masters of Gaming Law proudly designates David
Jersey’s
“Clean and Safe” initiatives in Atlantic City.
L. Rebuck as the Gaming Regulator of the Year, Americas. Mr.
Addressing
the challenges faced as a regulator, Director
Rebuck serves as Director of the New Jersey Division of GamRebuck
describes
an
event from early in his appointment when his
ing Enforcement, the casino regulatory agency within the Departdivision
was
feverishly
engaged with a new casino opening. Bogged
ment of Law and Public Safety. Following his nomination for
down
in
the
minutiae
of
his staff ’s technical concerns, the Director
Director by Governor Chris Christie in April 2011, Mr. Rebuck was
took
the
opportunity
to
clarify
his expectations of job performance
also appointed as Assistant Attorney General on May 9, 2011, by
to
his
staff
elucidating
his
philosophy
that “being a regulator and
Attorney General Paula Dow, at which time he became the acting
simply
reciting
a
list
of
cookie
cutter
shortcomings
was unacceptDirector of the New Jersey Division of Gaming Enforcement. His
able.”
To
Director
Rebuck,
a
truly
outstanding
regulator is
permanent appointment commenced after his Senate confirmation
expected
to
ascertain
and
communicate
his
findings
in order to
and swearing in on January 9, 2012. Based on the unique structure
identify
solutions
for
the
licensee
to
meet
the
requirements
for
of the gaming agency in New Jersey, Director Rebuck serves as
achieving
the
regulatory
mandates.
He
states,
“When
we
reconleader of a unified body with both law enforcement and regulatory
powers and duties. He states that the position of Director is one vened the next day, there were fewer issues, and the casino opened
on time.”
with incredible authority and responsibilities.
Regarding the challenges faced by many regulators in today’s
After earning his law degree in 1986, Mr. Rebuck soon joined
gaming
market, Director Rebuck believes that regulators need to
the Department of Law and Public Safety as a Deputy Attorney
adapt
to
the challenges presented through technology, the explosive
General. He was instrumental in providing legal advice in the
growth
of
traditional casino operations in new jurisdictions, and
review of existing programs and operations within the department
the
opportunities
for new and varied forms of gaming. He sees exand assisted in the evaluation of the performance of various agenpansion
in
the
United
States and North America in the fields of
cies in accomplishing their mandated governmental role and in the
Internet
gaming,
mobile
gaming, sports wagering, and fantasy
development and implementation of corrective action. Subsesports
play.
In
fact,
Mr.
Rebuck
has been a guiding force in New Jerquently, he was assigned to the Governor’s Office as a Senior Polsey’s
entrance
into
the
online
gaming
market and has been workicy Advisor to Governor Christie in February 2010 and assisted in
ing
closely
on
New
Jersey’s
suit
to
overturn Professional and
the Governor’s initiative to reinvigorate Atlantic City. In serving
Amateur
Sports
Protection
Act
(PASPA)
and allow New Jersey to
on the governor’s staff, Mr. Rebuck was part of the team of indioffer
sports
betting
at
its
Atlantic
City
Casinos.
viduals working on issues impacting Atlantic City and the surMr. Rebuck continues the government’s initiative to reduce
rounding region and evaluating its future as a tourism and resort
red
tape
and egregious regulations while fostering innovation of
destination. Mr. Rebuck states, “One of the factors we addressed
new
and
unique
gaming opportunities. These efforts have produced
was the state of regulations of the gaming industry in 2010 and the
a
change
in
the
culture “that turned Atlantic City from a dejected
administration’s vision where it needed to be in the future.”
and defeated market to one that is prepared to
aggressively compete with other gaming and
non-gaming markets.” Furthermore, Mr.
Rebuck says, “The regulators I have the highest respect for are those who have acknowl—DAVID L. REBUCK
edged that we face significant challenges in
performing our responsibilities and possess
immense
power
to
fulfill
our duties as we seek to solve problems by
Two initiatives of Governor Christie’s administration were its
achieving
a
mutually
agreeable
consciousness for operations.”
strong desires to reduce “red tape regulation” throughout the state
There
is
no
higher
honor
than
to be recognized by one’s peers
as presented by the Governor’s Red Tape Review Commission and
for
outstanding
achievements
and
accomplishments.
Frank Catania
to empower economic development opportunities as outlined in the
states,
“Director
Rebuck
has
taken
on
the
task
of
the
mandated reReport of the Governor’s Advisory Commission on New Jersey Gaming,
organization
of
the
casino
regulatory
agency
in
New
Jersey and
Sports and Entertainment. This experience with the governor’s
successfully
achieved
its
goal
while
also
bringing
New
Jersey
casinos
office remains a guiding force in his approach to his regulatory functo
the
Internet
world
of
gaming
and
hopefully
sports
betting
in
tions and responsibilities.
Continued
on
page
34
Director Rebuck describes three primary roles that present

GAMING REGULATOR OF THE YEAR:
AMERICAS

DAVID L. REBUCK

I

“

WHEN YOU ARE CONFRONTED WITH GREAT
CHALLENGES, YOU HAVE GREATER OPPORTUNITIES
FOR CORRECTIVE ACTION.

”
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GAMING REGULATOR OF THE YEAR:
INDIAN COUNTRY

JOHN ROBERTS
DEPUTY COMMISSIONER,
SAN MANUEL GAMING COMMISSION
ohn Roberts, Deputy Commissioner for the San Manuel Gaming
Commission, has an extensive background as an attorney in the
gaming industry and as a regulator, including work in governmental, commercial and Indian gaming. Prior to his present appointment, Mr. Roberts served as Executive Director for the San
Pasqual Gaming Commission, Executive Director at Robinson
Rancheria Gaming Commission, General Counsel to Hawaiian Gardens Casino, Executive Director for Blue Lake Casino, Chairman of
Harrah’s Rincon Tribal Gaming Commission, Director of Administration for the Kansas Lottery and a former Assistant Attorney
General for the State of Kansas.
As an attorney, Mr. Roberts has a broad business and finance background which has served him
well in developing his responsibilities as a regulator
in the early days of Indian gaming in California.
Prior to entering the business of Indian gaming, Mr.
Roberts worked with the Kansas attorney general’s
office on antitrust issues and as Director of Administration with the Kansas lottery. It was during this phase of his career that he began his work in Indian gaming, assisting the Kansas
governor with a tribal compact. From there his career in Indian gaming developed. He started his new career at Rincon in 2000, opened
up Blue Lake Casino in northern California in 2002, was in house
counsel and head of compliance for one of the card rooms in Los
Angeles and Executive Director of the San Pasqual Gaming Commission in San Diego for five years before receiving the offer from
Norm DesRosiers to be the Deputy Commissioner at San Manuel.
John Roberts considers his most meaningful early experience
to be Chair of the California Tribal State Association-Technical
Standards Taskforce from 2007 through 2010, working on the California Gambling Control Commission Regulation 8 (CGCC-8)
project. The Association is a product of the original 1999 compacts
and is made up of two representatives each from the sixty or so
gaming tribes and from the two state agencies involved in tribal
gaming regulation, the California Gambling Control Commission
(CGCC) and the Bureau of Gambling Control. The number of parties involved in the early project made his chairmanship challenging,
and the core group was soon reduced to fewer members, all of
whom had gaming industry knowledge. Under Mr. Roberts’s leadership, the taskforce worked diligently over a three-year period to
help create a working relationship between tribal regulators and the
CGCC, resulting in the state accepting the tribal group’s recommendations.
When discussing the challenges he faced in developing his current knowledge base as a regulator, John Roberts graciously and
humbly acknowledges his mentors, such as Norm DesRosiers at Viejas, who put him in touch with Edie Atwood at Pechanga, I. Nelson

J

“

Rose, James Maida at GLI and Jane Zerbi, a gaming attorney.
For regulators in general, John Roberts thinks the greatest
challenge a regulator faces is a lack of adequate resources for expert
staff to do their job effectively. He feels very fortunate to have a
large staff who are all excellent at what they do. He states that
another challenge is the constant change in technology and the failure of regulations to keep pace.
Furthermore, John Roberts believes it is beneficial for regulators to network with other members of the gaming community,
vendors, and other regulators in order to learn the business components of gaming, including challenges faced by others and their
perception of regulators.
He states, “Knowledge and interaction are essential.”
The interview with John Roberts revealed a personal philosophy that creating a commission that is respected rather than feared
generates positive results. Indeed, his advice to attorneys who represent tribal clients parallels his personal approach: “Be a golden retriever, not a pit bull. Everyone loves a retriever; only the owner
likes a pit bull.” He believes in working together to create a mutually beneficial result acceptable to all parties.

BE A GOLDEN RETRIEVER, NOT A PIT BULL.
EVERYONE LOVES A RETRIEVER; ONLY THE
OWNER LIKES A PIT BULL. —JOHN ROBERTS

”

In addition to his accomplishments as a regulator, John Roberts
has co-chaired with John Maloney two recent IMGL conferences
where separate training tracks for commercial and tribal gaming
were instituted. This approach allowed regulators and lawyers from
both areas of gaming to learn from each other and to spend time together in a relaxed atmosphere that fostered relationship building, a
requirement in John Roberts’s world. John Roberts certainly practices the IMGL mission to advance gaming law through education.
When he is not working as a regulator, John is a professional
musician, a drummer with Evervess, a group of other professionals
that has achieved some critical acclaim. Never missing an opportunity to develop professional relationships to help soothe contentious
times, Mr. Roberts tells a story about the difficult time working with
the California Taskforce when some of the younger regulators had
decided he “was some ultra-conservative type who didn’t understand
what younger regulators experience.” One evening after a difficult
time, Mr. Roberts invited the Taskforce to hear his group play, providing transportation for all. After the set, the young regulator approached John and said, “John, what the hell was that? I thought
you’d play old guy music but that was ferocious!” Needless to say,
that tale ended well, and the two regulators divided by a generation
are now friends.
In general, tribal regulators face many challenges in creating a
balance between the two governments. For Mr. Roberts, an efficient
gaming commission builds great relationships and balances “the responsibility of effectively protecting the tribe’s assets without hindering the ability of the casino to generate maximum profits.”
IMGL President Kelly Duncan praises John Roberts as “a

Continued on page 34
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SOFTWARE INVENTIONS
FOR

ELECTRONIC

GAMES

STILL PATENTABLE DESPITE
EVER INCREASING
CHALLENGES

By John S. Artz and
William J. Hurles

W

hile Congress has long declared
that patent eligible subject matter resides in four broad categories — processes, machines,
manufactures and compositions of matter1
— various Courts have clarified that the
scope of patent eligible subject matter does
not include: laws of nature; natural phenomena; and abstract ideas.2 Currently, both
Congress and the Courts are struggling
with the question of how to treat the
patentability of software inventions, including those directed to electronic games,
Internet games and other gaming related
systems. Do they constitute patentable subject matter or are they ineligible for patent
protection as being mere abstract ideas?
32
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Recent Court decisions indicate that the
standard for determining when software
inventions constitute mere abstract ideas is
broadening such that some software inventions may be deemed unpatentable. This
could have an enormous impact on the
patent portfolios of gaming companies.
While the law is still evolving, it is clear that
patents for software discoveries, such as new
electronic gaming systems or Internet
games, are still proper if, for example, they
are focusing on the ability of a machine’s
architecture to do more than merely execute
an otherwise abstract concept.
The issue came to a head earlier this
year in a couple of decisions from the Court
of Appeals for the Federal Circuit (CAFC),
which hears all patent related appeals. First,
in CLS Bank v. Alice Corp., the CAFC sought
to clarify when computer-implemented

inventions constitute unpatentable abstract
ideas.3 In a split 5-5 decision, the Court affirmed a district court holding that patents
claiming a method and system for reducing
risk in financial transactions, embodied nonpatentable, abstract ideas. Although none of
the Court’s five opinions carry the weight of
precedence, they can be seen as a strong indication of the direction that the Court will
head in future decisions involving the requirements for patent eligibility. Indeed, two
proposed tests for determining patent eligibility were laid out in Opinions by Justice
Lourie and Chief Justice Rader, respectively.
First, Justice Lourie’s plurality Opinion
pronounced that all of the claims at hand
were not patent eligible, and he proposed a
three-step analysis for determining patent
eligibility in future cases: (1) whether the
claimed invention fits within one of the four

statutory classes of thirty-five 35 U.S.C. §101, (2)
whether the claimed invention falls within one of
the three judicially created exceptions, and (3)
whether the claims include meaningful limitations
that prevent the claim from being merely an execution of an abstract limitation.4 In analyzing factor
(3), the Opinion states that merely including basic
computer functionality or execution limitations in
claims “to lend speed or efficiency to the performance of an otherwise abstract concept” is not sufficient to meaningfully limit claim scope for purposes
of patent eligibility.”5
Chief Justice Rader’s Opinion, which determined that the system claims that reciting computer
hardware limitations should have been patentable,
proposed the following test for patent eligibility:
“whether the claim contains limitations that meaningfully tie that idea to a concrete reality or actual
application of that idea.”6 In concluding that the system claims should have been patentable, Chief Justice Rader’s Opinion notes that the algorithms
disclosed in the specification of the patent “show even
more clearly that the claims are directed to a concrete
and practical application of any underlying idea.” 7
Common among Justice Lourie and Chief Justice Rader’s Opinions is the concept that the claims
should include meaningful limitations beyond an
abstract idea itself. However, the Opinions do not
set forth a clear definition of what is needed to satisfy this “meaningful” requirement.
Following the CLS decision, the CAFC decided
Ultramercial, Inc. v. Wildtangent which provides further guidance as to how the Court will determine
what constitutes a meaningful limitation.8 In Ultramercial, the CAFC sought to determine whether a
series of claims which relate to a method of advertising over the Internet were mere abstract ideas.9
In determining that the claims at hand embodied
patentable subject matter, the Court concluded that
in order for computer limitations in claims to be
deemed meaningful, they should tie the otherwise
abstract idea to a “specific way for doing something
with a computer, or a specific computer for doing
something….”10 Additionally, the Court indicated
that evidence of patentability was strengthened because claim limitations were present that related to
a user’s interaction with the computer rather than
merely using the computer to speed up the user’s
mental thoughts. Specifically, the
Court noted that claim limitations
pertaining to “controlled interaction with a consumer… [are] far
removed from purely mental steps.”11
Patent claims pertaining to electronic gaming appear to be well-suited for
satisfying the tests proposed by the decisions

“

Recent Court decisions
indicate that the standard for
determining when software
inventions constitute mere
abstract ideas is broadening
such that some software
inventions may be deemed
unpatentable. This could have
an enormous impact on
the patent portfolios of
gaming companies.

”

John S. Artz

in both CLS and Ultramercial because limitations
which are generally necessary in claiming an electronic game would likely be interpreted to be meaningful beyond any abstract ideas. For example,
limitations pertaining to the hardware components
that link a user to an electronic game with the gaming software, e.g., a personal computer, a graphical
user interface, and user input devices, would likely
tip the scales in favor of the claim being patentable
as for covering a specific way of performing an otherwise abstract process with a computer rather than
using the computer to merely speed up the abstract
process. Furthermore, including claim limitations
pertaining to specific hardware and software components related to electronic games would likely be
seen as transforming a computer into a specific computer for performing a specific task of presenting
and executing a game.
While these cases present clear hurdles to
patentability for software inventions, these hurdles can be overcome for gaming inventors so long
as the patent claims are drafted with these criteria
in mind. ♣

John is an accomplished
intellectual property attorney
with substantial experience
representing clients in patent
and trademark matters in a
wide variety of industries,
including the gaming industry.
He has litigated cases on behalf
of clients in many courts,
including the U.S. Supreme
Court. With substantial
experience in patent prosecution,
product development and
litigation, John proactively
counsels gaming clients in the
art of avoiding protracted
litigation over patent and trademark infringement claims, thus
enabling clients to commit assets
and resources to business growth
and expansion and also counsels
clients as to ways to best
protect their assets to maximize
their value.

35 U.S.C. § 101.
Diamond v. Diehr, 450
U.S. 175, 185 (1981).
3
CLS Bank Int’l v. Alice
Corp. Pty. Ltd., 717 F.3d
1269, 1282 (Fed. Cir.
2013).
4
Id. at 1282.
5
Id. at 1286.
6
Id. at 1299-1300.
7
Id. at 1309.
8
Ultramercial, Inc. v.
Wildtangent, Inc., No.
2010-1544, slip
opinion (Fed. Cir.
2013).
9
Id. at 2.
10
Id. at 23.
11
Id. at 33.
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DAVID L. REBUCK
Continued from page 30

the not-too-distant future.” A former Regulator of the Year, Mark Lipparelli states,
“David and I had the opportunity to serve together in agencies that were going through
substantial reform. He has been a great
leader for a market that is going through a period of material change. New Jersey and the
gaming industry should be proud to have

I-GAMING IN
NORTH AMERICA
Continued from page 23

licensing arrangements with one or more
B2B providers to supply game software,
payment processing, website hosting, liquidity management, and other services.
The second type of business model is
a B2C model or a software license model.
In a B2C model, the I-Gaming licensee
will hold a gaming license, as well as own
the underlying game software. The gaming licensee may also enter into agreements with B2B providers to perform
certain other spheres of services or directly conduct some or all of the other
sphere of activities. For example, in the
software license model, the gaming licensee may engage third party affiliates to
provide marketing services, but itself conduct payment processing activities.
In summary, armed with an understanding of the I-Gaming business model,
policymakers and regulators can develop a
robust regulatory model, which can support
the development of the I-Gaming industry
without threatening economic viability.

David at the helm.”
Director Rebuck’s approach to regulatory work embraces his guiding principle:
“When you are confronted with great challenges, you have greater opportunities for corrective action.” International Masters of
Gaming Law and Casino Lawyer honor and
congratulate Director Rebuck for his outstanding contributions to the regulation of
the gaming industry in his jurisdiction. ♣

Conclusion

A basic understanding of public policy
goals and the business model of a regulated industry is essential in developing a
practical regulatory structure. A clear
statement of policy goals can help guide
the development of specific regulatory
models. For instance, if the public policy
goal is to maximize tax revenue, then regulations may require more extensive revenue reporting. Similarly, the public policy
goals can also assist in identifying licensing standards, such as what market participants should be licensed and the level of
scrutiny.
Comprehending the I-Gaming business model can also help drive the scope
of regulations. As an example, identifying the business functions and role of
suppliers can assist in identifying which
persons should be subject to licensing.
Similarly, an understanding of the flow
of funds within an I-Gaming operation
may be beneficial in order to develop
safeguards for player funds deposited
with operators. ♣

Nevada initially adopted legislation in 2001, which allowed the promulgation of regulations to permit the licensing and
operation of interactive gaming. See Nev. Rev. Stat. § 463.157. The 2001 Nevada statute conditioned implementation of
regulations upon the Nevada Gaming Control Commission determining, among other matters, that interactive gaming
can be operated in accordance with applicable law. See AB 466 (2001). The Nevada Legislature subsequently enacted legislation in 2001 to allow interactive gaming if sanctioned by the federal government. On February 21, 2013, Nevada enacted legislation legalizing intrastate interactive gaming in Nevada. New Jersey capped a two-year effort, including
overcoming a veto from Governor Chris Christie, to permit I-Gaming on February 12, 2013.
2
Nev. Reg. 5A.
3
See British Columbia, Canada TGS5, Technical Gaming Standards for Internet Gaming Sys (2009).
4
See ALCOHOL AND GAMING COMMISSION OF ONTARIO, CANADA: DRAFT IGAMING REGISTRAR’S STANDARDS.
5
On December 20, 2011, the U.S. Department of Justice (“DOJ”) publicly released a memorandum opinion, dated September 20, 2011, which concluded that the U.S. federal Wire Act, 18 USC § 1081, et seq., extended only to wagers placed on a
“sporting event or contest.” While the DOJ memorandum represented a complete reversal of long-standing agency interpretation of the Wire Act, the memorandum would likely not be binding legal precedent. The DOJ memorandum has,
however, had the effect of encouraging the states to pursue authorizing non-sports intrastate I-Gaming by reducing the
likelihood that the DOJ would commence enforcement actions to curtail intrastate I-Gaming.
6
See ANTHONY N. CABOT, CASINO GAMBLING: POLICY, ECONOMICS, AND REGULATION 395 (1996).
7
See id.
8
Gerald M. Gordon, Rudy J. Cerone & Scott Fleming, Bankruptcy Trends in the Gaming Field, 10 J. BANKR. L. & PRAC. 293,
295 (2001); see also Robert W. Stocker II and Peter J. Kulick, Chapter 11 Cases Involving Gambling Casinos, in COLLIER
GUIDE TO CHAPTER 11: KEY TOPICS AND SELECTED INDUSTRIES, ¶ 25.03 (Alan N. Resnick & Henry J. Somme reds).
9
A “bot” refers to a robot, which is a computer program.
10
Players may use other methods to fund a player account, such as sending in a live-check, use of electronic funds transfers, wire transfers, automated clearinghouse transfers, debit cards, or other means of electronic payments.
1
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JOHN ROBERTS
Continued from page 31

member of the IMGL who has selflessly
contributed significant time and energy to
… this organization and advancing our
mission” through expansion of programming in developing the Indian gaming
tracks. Finally, Jane Zerbi, a colleague and
mentor states, “I am very happy for John
Roberts who is so deserving of this
award. He is a leader in Indian gaming
regulation who has an incredible depth of
knowledge and diverse perspective, with
experience in multiple tribal and state jurisdictions. And he always manages to
maintain his sense of humor!” IMGL
and Casino Lawyer congratulate John
Roberts on a well-deserved honor. ♣

PATCHAK

Continued from page 25

mines that the trust acquisition was in
error. For instance, in Prieto v. United
States, a federal judge in the District of
Columbia determined that the Department of Interior’s Board of Indian Appeals abused its discretion and acted
arbitrarily and capriciously in revoking an
Indian’s trust status because the plaintiff
detrimentally relied on the representation
by the government. 655 F. Supp. 1187,
1192 (D.D.C. 1987). The federal court
stated that an agency is not free to “snatch
back vested rights” and refused to allow
the government to unwind the trust acquisition. The implications of Prieto remain unclear.
Finally, the proposed rules may create a difficult burden that requires citizens,
community groups and local governments
to make themselves known to BIA officials
at every decision-making level in order to
receive written notice of the acquisition.
Unless these stakeholders promptly seek
an administrative remedy, they may be
foreclosed from later challenging the feeto-trust acquisition in federal court.
Overall, the Department recognizes
that trust acquisitions are the key to tribal
economic development and self-sufficiency.
While the proposed “Patchak Patch” may
alleviate some of the concerns for Indian
tribes, it also raises other legal complexities in an uncharted land. Litigation over
fee-to-trust transfer is bound to continue
and these regulations will likely be challenged in Court. ♣

