VOL. 1 NO. 4 WINTER 2005

A

P U B L I C AT I O N

OF

THE

I N T E R N AT I O N A L

MASTERS

OF

GAMING

L AW

LARRY

GREGORY
International Regulator of the Year
International Regulator of the Year

Impact of the WTO Decision

Johnson Act Amendments
Cause Controversy

Supplement to Casino Enterprise Management Magazine

PUBLISHED ARTICLES

Message from the President

T

his is the last President’s column
that I have the honor of writing.
After two years at the helm of the
IMGL, I am turning over the gavel to
Michael Lipton, one of Canada’s premier gaming attorneys. As originally
conceived, the President’s post is largely ceremonial. Every IMGL member has an
equal say and obligation to promote the goals
of the organization. Even coordination of
these efforts is a group effort often led by a
core group of officers, former officers and
interested members. Therefore, I would like to
use my last column to thank all of those that
have contributed to the great success of the
organization.
Conferences
During my term, the IMGL has held four
conferences. The venues for these conferences
have been Paris (Fall 2005), Detroit (a/k/a the
Paris of Michigan) (Spring 2005), Oxford,
Mississippi (Fall 2004) and Rome (Spring 2005).
The IMGL’s executive board has conducted
telephone conferences about once every two
weeks to plan each event. The recent Paris
conference is a wonderful example. Like its
predecessors in Napa and Rome, the conference literally sold out. In response to questionnaires given to each the attendees, 100% rated
the conference as excellent and said that they
would attend another IMGL event.
This sort of response never happens by
accident. It is the result of careful planning.
The credit for the success of the conferences
generally goes to Michael Lipton, Tony Coles,
Bob Stocker, Frank Catania and Heidi
Staudenmaier. Other individuals provided
great assistance for specific conferences. Britt
and Tina Singetary and General Paul Harvey
helped arrange the Ole Miss conference.
Thibault Verbiest and Philippe Vlaemminck
guided us for the Paris conference. Quirino
Mancini did a tremendous service in coordinating the Rome conference. Bob Stocker and
Michael Atkins steered our efforts in the Motor
City. Last, but certainly not least, principal
contributors to the success of the conferences
have been Sue Schnieder, Mariah Echele and
the entire staff at the Rivercity Group, who
manage our conferences.
The IMGL does not end its involvement in
education with our own conferences but has
co-sponsored events across the world. It has
also been instrumental in providing speakers,
panels and entire programs for other conferences. Bob Stocker, Michael Lipton and Tony

Coles have been particularly helpful in these
efforts.
Publications
The IMGL’s principal goal has always been
gaming law education. Our efforts in this
regard are evident not only from our conferences, but in a commitment to add to the
body of written jurisprudence on gambling
and the gaming industry. Writing can be both
formal and informal. We have approached
informal writing through the publishing of
articles in gaming and trade magazines. Our
efforts in this regard have been spearheaded by
Toni Cowan and Tony Wollenberg, the cochairs of the publications committee. Initially,
we had dedicated columns in various magazines including Global Gaming Business and
Casino Enterprise Management. Interests from
authors, the industry and members convinced
the IMGL to create its own magazine, Casino
Lawyer. This issue is the fourth of our quarterly
magazine. Without question, this magazine
could not have been a reality without the
assistance of Peter Mead and the entire staff of
Casino Enterprise Management, which has
undertaken the production and distribution
responsibilities for the magazine. Sharon Harris
is our lead contributing writer. Most of the
credit goes to the many authors of articles
including Tony Coles, Nick Nocton, Justin
Franssen, Robert Hannum, Gordon Dickie,
Frank Catania, Bob Stocker, Heidi
Staudenmaier, Michael Lipton, John Maloney,
Mike McBride, Britt Singletary and Sam Begley.
More formal than our efforts in magazines
is our sponsorship of the Gaming Law Review.
As the premier law journal dedicated to gaming law, the Gaming Law Review is a primary
reference for nearly all gaming practitioners.
In the past two years, twelve issues of the
Gaming Law Review have been published.
Professor Joe Kelly is the co-editor of the
Review and Heidi Staudenmaier is the
associate editor.
The Crown Jewel of the IMGL publications
is the law journals done in conjunction with
major law schools. The IMGL has done three
such formal journals, one for each year of its
existence. In the past two years, we have collaborated with the University of Mississippi
Law School and Cooley Law School. The time
and effort for our members and others to
research, write and edit a law review article is
daunting in light of already hectic schedules.
An author can easily spend over 100 hours on
an article that might be rejected in the review

Nevada Law Journal Winter 2004/2004
The Games People Play: Is It Time for a New
Legal Approach to Prize Games?
Anthony Cabot & Louis Csoka
Reconciling the Paradox of Tribal Sovereignty:
Three Frameworks for Developing Indian Gaming
Law and Policy
Steven Light & Kathryn Rand
Federal Law, State Policy, and Indian Gaming
Kevin Washburn
Off-Reservation Native American Gaming: An
Examination of the Legal and Political Hurdles
Heidi Staudenmaier
A Bad Bet: Federal Criminalization of Nevada’s
Collegiate Sports Book
Ronald Rychlak
Mississippi Law Journal Winter 2005
Advantage Play and Commercial Casinos
Anthony Cabot & Robert Hannum
Gambling in the Twenty-First Century: Judicial
Resolution of Current Issues
John Norwood
From the Classroom to the Courtroom:
Therapeutic Justice and the Gaming Industry’s
Impact on Law
Ron Rychlak & Corey Hinshaw
The Class ll Gaming Debate: The Johnson Act vs.
The Indian Gaming Regulatory Act
Heidi Staudenmaier & Andrew Lynch

process. The reward of this activity is a recognized body of gaming law that will be the
foundation for gaming law for generations. In
three short years, the IMGL has literally doubled the amount of published scholarly
research on gaming law. Above is a list of just
some of the articles accepted for publication:
Besides the law journals, the IMGL is
actively working on an International Casino
Law reference book that will contain chapters
on all major casino jurisdictions each written
by a different IMGL member. Each chapter will
follow the same format for easy reference and
comparison of jurisdictions. We are hoping
that this volume will be available by next
summer.
The IMGL website is intended to be a
resource to the entire gaming industry. It contains a considerable amount of statutes, gaming regulations, attorney general opinions and
cases from the various jurisdictions where we
have members. In addition, the site contains
the most extensive gaming law bibliography
anywhere. A section called “Gaming Law for
the Layman” provides understandable explanations of several areas of gaming law including licensing, Native American gaming and
casino accounting. The web master is Dr.
David Britton. New features of the website are
being consistently added. The chairs of the
Website Committee are Philippe Vlaemminck
and Kelly Duncan.

An underappreciated group are the gaming regulators. They have a key role in the
success of the gaming industry because they
are the gate keepers. Without proper regulations, patrons would soon lose faith in the
industry because they can never be assured
that the games are fair, honest and that they
will be paid if they win. The regulators have
the task of assuring that those who would
violate the public trust are not permitted into
the industry or are quickly extricated if they
violate the trust. The IMGL has honored the
regulators of the year for the past three years.
Honorees have included Bobby Siller of the
Nevada Gaming Control Board in 2003, the
members of the National Indian Gaming
Commission in 2004, and Larry Gregory, our
cover story in this 2005 issue. The members
responsible for fielding nominations and conducting the election are John Roberts and
Jack Ketterer.
Last, but clearly not least, are those persons who provide the administrative support
to make the organization a success. They
include James Deutsch, the membership
director and John Maloney who co-chaired
the membership efforts. Bob Stocker kept the
books in order. Tony Coles did almost all of
the heavy lifting in coordinating the corporate communications and assuring compliance with corporate governance matters. My
assistant, Jill Britton picked up many tasks
like organizing our widely attended and well
received receptions at G2E each year. Cory
Aronovitz assisted in securing our booth at
the same conference. Liz Grayson and Keith
Furlong did a wonderful job in creating the
logo and brochures for the IMGL. John
Sullivan has help coordinate the involvement
of affiliated members in the organization.
With that, I am certain that I have forgotten more persons worthy of praise than I
have mentioned. However, you should get
the sense that the excellence of this organization, more than any I have been involved
with, is the sum of its membership. To have
accomplished so much in such a short time is
a testament to a common bond that has
brought the members together.
As I leave this post that was graciously
bestowed upon me by my peers, I find great
comfort in the continued capability of this
organization. I feel certain that IMGL,
through the continued involvement of its full
membership, will reach new heights in the
future. My best wishes to Michael Lipton on
his election by the members to the presidency. Being a child of the 70’s, I find a phrase
from that great Canadian rock band,
Bachman Turner Overdrive, rings true about
the IMGL: “You Ain't Seen Nothin’ Yet.”

Anthony N. Cabot
email: acabot@lrlaw.com
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As Osage Nation Chief Jim Gray
recently said, we must remember
that Indian gaming does not exist
without tribal sovereignty – one
cannot exist without the other.

A New Era
of Economic Termination?

Justice Department Announces an Effort to Restrict Class II Indian Gaming
By D. Michael McBride III © 2005

I

ndian gaming could soon dramatically
change—to the detriment of Tribes. In
the wake of unprecedented growth of
tribal gaming enterprises, the United
States Justice Department has sought
to curtail and control technologicallyaided Class II gaming in the courts.
After experiencing a number of losses in
court, the Justice Department recently
announced a major legislative effort to
amend and strengthen an existing federal
criminal statute, the Johnson Gambling
Devices Transportation Act, to restrict electronic Class II Indian gaming.1 The impact
would make many games that are currently Class II under the Indian Gaming
Regulatory Act (“IGRA”) subject to Johnson
Act enforcement unless Tribes voluntarily
include the Class II games in compacts—
and pay significant revenues to the states.2
The proposed legislation is available from
the Justice Department website.3
The IGRA empowered Tribes to operate
Class II games free from state control and
put limits on numbers of games without
sharing revenue. Additionally, the IGRA
removed Class III compacted games from
Johnson Act enforcement but remained
silent regarding the application of the
Johnson Act to electronic aids to the play of
Class II games. Congress intended that the
IGRA permit tribes to embrace technologic
advances “with maximum flexibility” and
use Class II technologic aids without state
interference.4 Therefore, courts generally
have rejected the Justice Department’s
attempts to label technologic aids to IGRA
Class II games as “gambling devices” subject to criminal enforcement under the
Johnson Act.5
The proposed legislation would require
tribes in Class II heavy states such as
Oklahoma, California and Florida to compact with the State for the vast majority of
the electronic games currently in play.
Otherwise, the tribes would face potential
prosecution by the Justice Department.
Such a change in the law overturns well-settled expectations of the Indian gaming
industry and impacts the fragile economies
of tribes, especially in those that rely on

Class II gaming to support their governmental operations and community services.

In the wake of unprecedented
growth of tribal gaming

Band of Kumeyaay Indians in California,
called the amendments “entering into
troubled waters” because the new definitions are far too broad and the exceptions
quite ill-defined.11 The Justice
Department’s efforts also seek to wrest regulatory control from the National Indian
1 The Gambling Devices Transportation Act, 15 U.S.C. § 1171, and et. seq.
(2002) (“the Johnson Act”).

enterprises, the United States
Justice Department has
sought to curtail and control
technologically-aided Class II
gaming in the courts.
The National Indian Gaming
Association has estimated that the potential economic impact of the legislation
could surpass $2.5 billion in revenue that
tribal governments presently receive from
electronic aids to the play of Class II
games.6 Some tribal leaders have protested
that if the Justice Department succeeds, the
new legislation will have a devastating
impact on the fragile funding for essential
governmental programs including health
care, law enforcement and social services.7
One tribal leader recently told how
investors and banks have halted plans to
finance tribal gaming expansions given the
uncertainty caused by the Justice
Department’s plans.8
In announcing the proposed legislation,
the Justice Department said the changes
were needed because technological
advances had “blurred the lines” between
classifications.9 Although the Justice
Department claims the legislation would
resolve uncertainty, tribal government representatives have also criticized the
changes as containing considerable uncertainty and as running counter to the purposes of the IGRA.10 Norman Des Rosiers,
the Gaming Commissioner for the Viejas

2 The Indian Gaming Regulatory Act, 25 U.S.C. § 2701, and et. seq. (2002) (the
“IGRA”). The IGRA divides gaming into three classes (Class I, II and III) with
differing extent of federal, tribal and state oversight. Generally, Class I games,
such as traditional games, are regulated exclusively by tribes alone. Class I
games are not commercially viable. Class II games consist of Bingo, pull-tabs
and games similar to bingo and are regulated by tribes and the National
Indian Gaming Commission (“NIGC”) without state involvement. Class III
games consist of all other types of gaming including games typically associated
with Las Vegas casinos, such as slot machines, and house banked card games.
A tribe must enter a compact with a state to engage in Class III gaming. The
NIGC has much a more limited role in regulating Class III gaming. A district
court recently ruled that the NIGC does not have the power to regulate “minimum internal control standards” for Class III compacted gaming. See, Colo.
River Indian Tribes v. Nat’l Indian Gaming Comm’n 383 F. Supp. 2d 123, 147-48
(D.D.C. 2005). For general background on Class II gaming see, Heidi McNeil
Staudenmaier and Andrew D. Lynch, The Class II Gaming Debate: The Johnson
Act vs. The Indian Gaming Regulatory Act, 74 MISS. L. J. 843 (2005).
3 http://www.usdoj.gov/otj/johnson.html (last visited November 3, 2005.)
4 S. Rep. 100-446, 100th Cong., 2nd Sess., at p. A-9.
5 See, e.g.:
• Seneca-Cayuga Tribe v. Nat’l Indian Gaming Comm’n, 327 F.3d 1019, 1035
(10th Cir. 2003); cert. denied, 124 S.Ct. 1506 (Mar. 1, 2004) (“we hold that if a
piece of equipment is a technologic aid to an IGRA Class II game, its use, sale,
possession or transportation within Indian country is then necessarily not prescribed as a gambling device under the Johnson Act.”)
• U.S. v. 162 MegaMania Gambling Devices, 231 F.3d 713, 725 (10th Cir.
2000) (“MegaMania II”); (“Congress did not intend the Johnson Act to apply if
the game at issue fits within the definition of a Class II game, and is played
with the use of an electronic aid.”)
• Diamond Game Enters. v. Reno, 230 F.3d 365, 367 (D.C. Cir. 2000) (“Class
II aids, permitted under IGRA, do not run afoul of the Johnson Act.”)(citing as
authority Cabazon Band of Mission Indians v. National Indian Gaming
Comm’n, 14 F.3d 633, 635 (D.C. Cir. 1994))
• U.S. v. Santee Sioux Tribe, 174 F. Supp. 2d 1001, 1005 (D. Neb. 2001) (“I
conclude that the Johnson Act is not applicable to Class II devices.”), aff’d on
other grounds, 324 F.3d 607 (8th Cir. 2003); cert. denied, 124 S.Ct. 1506 (Mar.
1, 2004).
• NIGC commentary to rule changes, 67 Fed. Reg. 41,166 (June 17, 2002).
But see, U.S. v. Santee Sioux Tribe, 324 F.3d 607, 611 (8th Cir. 2003); cert.
denied, 124 S.Ct. 1506 (Mar. 1, 2004) (“Thus, the argument that the IGRA
implicitly repeals the Johnson Act with respect to class II devices is not well
taken, even though some version of this view had been expressed by several
courts.”)
The Santee Sioux court thus held:
We find that the IGRA and the Johnson Act can be read together, are not irreconcilable, and the Tribe did not violate either act if it is to gain relief from the
prior order of contempt.
324 F.3d at 612
6 Comments of Mark Van Norman, Executive Director of National Indian
Gaming Association to Gaming Sub-committee of the National Congress of
American Indians meeting in Tulsa, Oklahoma on November 1, 2005
7 Comments of Tex Hall, President of the National Congress of American Indians
and John Berry, Chairman of Quapaw Tribe, to Gaming Sub-committee of the
National Congress of American Indians meeting in Tulsa, Oklahoma on
November 1, 2005.
8 Comments of Raymond Parker, Chippewa Cree Tribe, Montana to Gaming
Sub-committee of the National Congress of American Indians meeting in
Tulsa, Oklahoma on November 1, 2005.
9 Thomas B. Heffelfinger, U. S. Attorney for D. Minn., comments to Global
Gaming Expo., Indian gaming panel, Sept. 15, 2005, Las Vegas, Nevada and
comments to Gaming Sub-committee of the National Congress of American
Indians meeting in Tulsa, Oklahoma on November 1, 2005. See also, Thomas
B. Heffelfinger, comments before the Committee on Indian Affairs, United
States Senate, April 27, 2005 at p. 4.
10 Global Gaming Expo, Gaming Panel, Las Vegas, NV, Sept. 15, 2005.
11 Id.
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Gaming Commission, the sole federal
agency with independent regulatory and
oversight powers over Indian gaming.12
A bit of history is necessary for a full
understanding of the situation. In the early
1950s, the United States Congress passed
the Johnson Act to combat the proliferation
of slot machines outside of Las Vegas, at
that time one of the few jurisdictions in the
country that had gaming. Congress amended the law in 1962 to broaden significantly
the definition of what constituted a gambling device and apply the statute to Indian
Country. Also during the 1950s and early
1960s, Congress enacted laws that wiped
out the legal existence of Indian tribes and
retroceded jurisdiction and tribal sovereignty to states.13
Thereafter, a new era of self-determination took shape with the passage of the
Indian Civil Rights Act in 196814 and the
Indian Self-Determination and Education
Assistance Act of 1975.15 Tribes have flourished under a policy of strengthening tribal
governments, tribal sovereignty and selfdetermination. Following the Cabazon decision in 1987,16 which foreclosed state regulatory jurisdiction over gaming on Indian
lands, Congress stepped in to regulate
Indian gaming. The IGRA expresses
Congress’ underlying goal to “promote eco12 S. Rep. 100-446, 100th Conf., 2nd Sess., p. A-1:

13
14
15
16
17
18
19
20

21
22
23
24
25
26
27
28

29
30

31

The bill [IGRA] establishes a National Indian Gaming Commission as an
independent agency within the Department of the Interior. The
Commission will have a regulatory role for Class II gaming and an oversight
role with respect to Class III.
See, e.g. Public Law 280. 67 Stat. 588 (1953), as amended, 18 U.S.C. § 116162, 25 U.S.C. § 1321-22, 28 U.S.C. § 1360 (1953) (retroceding civil and criminal jurisidiction from tribes to states.
82 Stat. 77, 25 U.S.C. § 1301 et. seq.
25 U.S.C. §450 et. seq.
California v. Cabazon Band of Mission Indians, 480 U.S. 202 107 S.Ct. 1083,
94 L.Ed.2d 244 (1987).
25 U.S.C. § 2702 (1).
SId. note 9, Heffelfinger comments to United States Senate, April 27, 2005 at
p. 3.
Id.
Fox Butterfield, Indians’ Wish List: Big City Sites for Casino, THE NEW YORK
TIMES, April 8, 2005; National Indian Gaming Association website,
http://www.indiangaming.org/library/indian-gaming-facts/index.shtml (providing figures through 2002) and National Indian Gaming Commission
website: http://www.nigc.gov/nigc/tribes/pr_revenue_2003.jsp (providing
figures through 2003) each website last visited, Nov. 3, 2005.
See Maria Green, In a Class by Itself: Class II Gaming Poised for Growth, But
Some Legal Questions Remain, INT’L GAMING & WAGERING BUS. March
2004.
NIGA “Indian Gaming Facts” available at
http://www.indiangaming.org/library/indian-gaming-facts/index.shtml (last
visited Nov. 3, 2005).
Id.
Id.
Id.
Comments of Brian Foster, Chairman of Oklahoma Indian Gaming
Association to Gaming Sub-Committee of the National Congress of
American Indians, Nov. 1, 2005
See NIGC commentary to 2002 rule changes, 67 FED. REG. 41,166 (June 17,
2002).
See, Timothy W. Woolsey and Elizabeth L. Homer, Recent Developments in
Class II Gaming, INDIAN L. NEWSLETTER at 9, 27-30 (April 2005)(published
by the Indian Law Section of the Wash. State Bar Assoc.) available on the
internet at www.wkgshare.com/niba/04_05IndianLawNewsletter.pdf (last
visited Nov. 3, 2005).
See cases cited at n. 5.
U.S. v. Santee Sioux Tribe, 324 F.3d 607, 611 (8th Cir. 2003); cert. denied,
124 S.Ct. 1506 (Mar. 1, 2004) (“Thus, the argument that the IGRA implicitly
repeals the Johnson Act with respect to class II devices is not well taken, even
though some version of this view had been expressed by several courts.”)
Id. note 9, Heffelfinger comments to United States Senate, April 27, 2005 at p. 4:
It is the Department of Justice’s position that whether machine gaming is
characterized as Class II or Class III, the Johnson Act prohibits the gambling
devices absent a Tribal-State compact. It is also the Department’s position that
the IGRA intented a clear distinction between Class III games that require a
compact and Class II gaming which does not. Manufacturers of gaming
equipment have attempted to use creative engineering to blur the line
between these two classes.
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nomic development, tribal self-sufficiency,
and strong tribal government”.17 The IGRA
has been the single most successful economic development legislation ever passed
by Congress. Indian gaming revenues grew
from $20 million in 1982, to $100 million
in 1988,18 to approximately $5 billion in
1995, and to an estimated $19.4 billion in
2004,19 the most recent figures available.20
If the Justice Department gets its way, the
Class II Indian gaming industry could suffer
a significant setback to its explosive growth
over the last decade.21
Class II gaming continues to be very
important to Indian tribes across the United
States. The National Indian Gaming
Association reports that out of 562 federallyrecognized Indian tribes, 224 engaged in
Class II or III gaming.22 These tribal governments operate a total of 354 gaming facilities in 28 states within the United States.23
There are currently 249 tribal-state gaming
compacts for Class III gaming in place.24
Although Indian gaming greatly impacts
and benefits non-Indian communities—
fully 75% of all tribal gaming casino
employees are non-Indian25—Class II gaming remains vitally important to preserving
tribal sovereignty. Indian casinos in
Oklahoma, for example, currently employ
over 20,000 people.26
In the last decade, the National Indian
Gaming Commission (“NIGC”) promulgated regulations to distinguish between Class
II “technologic aids” and Class III “facsimiles.”27 In doing so, the NIGC adopted in
1992 the old 1950s-era Johnson Act definition of a gambling device, a law that was
meant to prohibit gaming as a crime and
not to encourage economic development,
as is the policy of IGRA. The problem is the
Johnson Act is so vague that bootstrapping
its definition to carry out the IGRA provided no clarity.28
Many courts thereafter examined the
conflict in the statutes and ruled that
Congress intended that Tribes have the ability to incorporate technology into Class II
bingo and pull tabs and to use technological aids for these purposes. At least three
federal circuit courts of appeals have ruled,
in effect, that Class II technologic aids to
the play of bingo and pulltabs are insulated
from the Johnson Act prosecutions.29 At least
one circuit, the Eighth Circuit in Santee
Sioux, ruled that IGRA did not prohibit the
Johnson Act from applying to Class II games,
but the particular game presented in that
case was not a Johnson Act device.30
Frustrated, the Justice Department claims
that Congress intended that there be a clear
distinction between Class II and Class III
gaming devices and continues, despite the
numerous court defeats, to try to use the
Johnson Act to assert its view.31 Moreover,
the Justice Department wants to treat Class
II devices the same as Class III devices
despite the IGRA’s legal distinctions

between Class II and III. Because of this purported lack of clarity and Congress’ unwillingness to accept the Justice Department’s
view regarding the IGRA, the Justice
Department now seeks to amend the
Johnson Act.
Fundamentally, the Justice Department
believes that IGRA Class II electronic games
are “too fast” and “too lucrative,”32 and
thus should be prohibited under threat of
jail time and substantial fines, as well as
seizure of gaming devices and money. The
IGRA’s purpose on the other hand is to promote economic development and to allow
incorporation of technology in Indian gaming. On October 14, 2005, the Justice
Department circulated proposed amendments to the Johnson Act33 as follows:
• The definition of “element of chance”
will include:
(i) the operation of the machine,
mechanical device, subassembly or
essential part alone; or (ii) by the insertion into the machine, mechanical
device, subassembly or essential part of
physical materials or items containing,
providing, or supplying the element of
chance; or (iii) by the connection, linking, or attachment via any means of the
machine, mechanical device, subassembly or essential part to another machine
or mechanical, electromechanical or
electronic device, including computers
and computer software or programs, that
generate, determine, supply, or provide
the element of chance;
• The definition of “gambling device” will
be broadly expanded to cover most of
the electronic gaming devices currently
played as Class II in Indian Country,
with only narrow and difficult to meet
exceptions.
• Specifically, the Justice Department prescribes the following four-part test for
the use of gaming devices in the Class II
environment:
(i) is limited to games that require the
players to compete against other individuals in order to win one or more common prizes;
(ii) requires the players to actively participate in the game;
32 Letter from the Justice Department to Congress, June 15, 2002, William E.

33
34

35
36
37

Moschella, Office of the Assistant Attorney General to Senator Ben
Nighthorse Campbell, Chairman of the Senate Committee on Indian Affairs
commenting on S. 1529 that would amend the IGRA. Mr. Moschella specifically criticized § 2(a) which would clarify that the Johnson Act does not apply
to IGRA Class II games. The letter is on file with this author. He wrote at
page 2:
The Department believes that the amendment may well result in more lucrative Class II gaming with the use of high speed machines that are virtually
indistinguishable to a player from machines in Class III gaming.
See supra, n. 3.
The proposed amendment provides:
(4) The provisions of this Section shall not bar the continued use until no later
than one year after the date of the enactment of this Act for gambling devices
used as technologic aids that were in actual operation on [May 1, 2005], if
the gambling device remains in operation at the same location where the
gambling device was located and in actual operation on [May 1, 2005], and
either (i) the Chairman or General Counsel of the National Indian Gaming
Commission had issued a written advisory opinion prior to [May 1, 2005],
concluding that the gambling device was Class II unless a federal court has
adjudicated otherwise, or (ii) a United States Circuit Court of Appeals ruled
prior to [May 1, 2005], that the gambling device was Class II.
See, Executive Order 13175 of Nov. 6, 2000, 65 Fed. Reg. 67249 (Nov. 9,
2000)
Id. n. 7, comments of President Tex Hall and Chairman Berry.
Global Gaming Expo., tribal leaders luncheon, Sept. 15, 2005.

(iii) does not allow players to win prizes
for games based, in whole or in part, on
games that do not constitute Class II
gaming; and
(iv) is readily distinguishable from Class
III games based on the manner in which
the players participate in the game and
the appearance of the game to the players, including but not limited to the
speed of play and depictions or graphics
used in the game.
There are additional standards for pulltabs and bingo games.
The proposed law would require the
NIGC to certify Class II gambling devices and
implement regulations classifying the distinctions between Class II and Class III. The
Johnson Act also will empower the Justice
Department exclusively to prosecute persons,
organizations or Tribes that either violate the
NIGC regulations or that alter a game after it
has previously been classified and certified. A
grandfather clause of one year will apply to
games that are subject to prior NIGC Class II
determinations and classification opinions.34
The proposed amendments constitute a
serious threat to a $20 billion dollar industry
that has brought jobs, health care, governmental infrastructure and higher standards of
living throughout Indian country. The IGRA
has been the most successful federal economic development policy for tribes in U.S. histo-

ry. The proposed amendments are significant
and would abrogate a Class II regulatory
regime consisting of NIGC advisory opinions
and court determinations settled for more
than a decade. A change in the law would
also divest much of the NIGC’s long standing policy making authority under the IGRA.
The Justice Department likely will seek to
bypass the Senate Committee on Indian
Affairs and the House Natural Resources
Committee that have authority to initiate legislation on Indian issues. Instead, the Justice
Department will seek to submit the matter to
the Judiciary Committee that handles criminal law and lacks knowledge and expertise
regarding the unique federal and tribal government-to-government relationship, the federal trust responsibility, and the self-determination policies involving Indian tribes.
The Justice Department also seeks to
move with great speed. Less than a month
after releasing the proposed amendments,
the Justice Department hastily held what it
called the first of three “consultation” meetings with tribal leaders. The Justice
Department sent out notices for the first
meeting about a week in advance. It was
held in Tulsa, Oklahoma on November 1,
2005 at the 62nd Annual Meeting of the
National Congress of American Indians.
Numerous tribal leaders protested the purported consultation as violating long stand-

ing executive branch policies for government-to-government consultations with
Indian tribes.35 The leaders decried the failure to plan and hold regional meetings with
tribes as the NIGC did with its Justice
Department-halted effort to craft new classification regulations.36 Moreover, tribal leaders
requested the Justice Department study the
significant impact of the law change on
Indian governments.
As Osage Nation Chief Jim Gray recently
said, we must remember that Indian gaming
does not exist without tribal sovereignty—
one cannot exist without the other.37 Time
will reveal whether the proposed
Amendment to the Johnson Act is simply an
adjustment of criminal laws to distinguish
between Class II and Class III Indian gaming,
or a calculated attempt to redefine tribal sovereignty to the detriment of tribes.
D. Michael McBride III directs the Indian and gaming
law practice group at SNEED LANG, P.C. in Tulsa. He is
past chair of Oklahoma Bar Association’s Indian Law
Section and is a member of the International Masters of
Gaming Law. McBride represents tribes and tribal entities
as well as entities and individuals doing business with
tribes. He can be reached at mmcbride@sneedlang.com,
(918) 583-3145. The author thanks Brian S. Gaskill and
Amanda Proctor of SNEED LANG P.C. for their helpful
comments and review. A shorter commentary version of
this article appeared in the NATIVE AM. TIMES in Sept.
2005 and in OKLA. INDIAN GAMING & TOURISM 2425 (Oct. 2005).
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Mississippi Allows
Land-Based Gaming
on the Gulf Coast
By Samuel Begley, Britt Singletary, and Tina Singletary

O

n Monday, August 29, 2005,
Katrina, a category 5 hurricane,
devastated the Mississippi Gulf
Coast and its gaming industry.
Nearly all of the Coast’s twelve
(12) casino barges in operation
sustained significant damage,
with the exception of the Imperial Palace
located on the Back Bay of Biloxi. Treasure
Bay Casino Biloxi was dislodged from its
moorings and washed to the shore. Both
the properties owned by Harrah’s—Grand
Casino Biloxi and Grand Casino Gulfport
—had their casino barges completely
destroyed. The Beau Rivage, owned by
MGM Grand, was left standing but suffered extensive damage to the first two
floors of its building, and is expected to be
closed twelve (12) to sixteen (16) months
for repair. The new Hard Rock Casino
barge was destroyed within days of its
opening. The Palace Casino barge in Biloxi
was a total loss. The Casino Magic Biloxi
barge was cast several hundred feet inland,
north of U.S. Highway 90. Boomtown
Biloxi, owned by Penn Gaming, suffered
significant first floor damage and was dislodged from its moorings. In Gulfport, the
Copa Casino barge was moved on land by
the wind and tidal surge. Casino Magic Bay
St. Louis, also owned by Penn, was significantly damages and its two hundred (200)
room hotel will be razed. Many properties
were covered by property damage and
business interruption insurance. Larger
companies committed to paying employees for ninety (90) days and are offering
transfers to other casinos.1
The devastating hurricane has crippled
the region’s gambling industry for months
and potentially even years. Before Katrina,
the twelve (12) Gulf Coast casinos
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employed more than seventeen thousand
(17,000) people2 and generated five hundred million ($500,000,000) in annual
state revenues from taxes on gaming.3
Also, Mississippi had been the third largest
gaming jurisdiction in the United States,
trailing only Nevada and New Jersey in
annual gross gaming revenues.4 The

Although limited
shore based gaming
is now legal, casinos still
retain the right
to remain over water
on floating
casino barges.

redevelopment of the casino industry
along the Gulf Coast is vital to Mississippi’s
economic recovery.
On September 26, 2005, Governor
Haley Barbour announced the convening
of an extraordinary session of the
Mississippi Legislature to take up a long list
of Katrina related recovery items.6 The
Governor’s session call included a proposal
to authorize building casinos on shore
along the Mississippi Gulf Coast as an
alternative to rebuilding floating casino
barges as required by the Mississippi
Gaming Control Act.7 The Governor further proposed that any casino built on
shore would nonetheless be required to
pay a special tidelands lease to the State of
Mississippi.8 Presently, Coast casinos lease
the water bottoms from the State of
Mississippi.9 Lease appraisals with the
Mississippi Secretary of State have been a
constant source of uncertainty to the Coast
gaming industry, given the aggressive revenue demands of the incumbent elected
officer holder.10
Once the special legislative session was
underway, the debate centered on the issue
of how far inland land based gaming

1 This survey is gleaned from news reports, discussions with casino executives

Mississippi casino industry, which has been
in existence for over fourteen (14) years,
helped to revitalize the State’s economy in
depressed areas and boosted the tourism
industry on the Mississippi Gulf Coast to
fourteen million (14,000,000) visitors in
2004. Seven weeks after Katrina struck, the
unemployment rate for the Coast counties
stood at twenty-three percent (23%).5 It is
an understatement that the post Katrina

and first hand observations of Britt Singletary and Tina Singletary, who
remained in Biloxi during and after Katrina.

2 Property Data Reports. Mississippi Gaming Commission.
www.mgc.state.ms.us.

3 Mississippi Tax Commission. www.mstc.state.ms.us/taxareas/misc/gaming/stats/
gamtax.pdf

4 State Information Statistics. American Gaming Association. www.americangaming.org/Industry/state/statistics.cfm.

5 Press Release. Mississippi Department of Employment Security. October 27,
2005. This is up from approximately 4.9 % pre-Katrina. www.mdes.gov.

6 The Governor’s proclamation for the special legislative session may be found at
www.governorbarbour.com/ProCasino.htm.

7 Proclamation, supra, no. 17. The Mississippi Gaming Control Act is found at
Sections 75-76-1, et seq., Mississippi Code of 1972.

8 Proclamation, supra, No. 18.
9 Section 27-109-1, Mississippi Code of 1972; Administrative Rules of the
Mississippi Secretary of State for the Control and Leasing of Public Trust
Tidelands. www.sos.state.ms.us./tidelands
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House Bill No. 45 provides that gaming may be allowed
“in a structure located in whole or in part on shore in any of
the three most southern counties of the State of Mississippi in which
the registered voters of the county have voted
to allow [...] betting, gaming or wagering on cruise vessels…”
would be allowed to move and what would
become of tideland lease payments.
Tidelands lease payments from the casinos
have generated in excess of six million dollars ($6,000,000) a year to fund local public
improvements such as marinas, boat docks,
the restoration of Deer Island and environmental studies.11
Ultimately, the Legislature, in a bipartisan vote, passed House Bill No. 45 to allow
limited shore based gaming, and House Bill
No. 44 to insure that land based casinos
pay fees into the State’s tidelands fund.12
House Bill No. 45 provides that gaming
may be allowed “in a structure located in
whole or in part on shore in any of the
three most southern counties of the State of
Mississippi in which the registered voters of
the county have voted to allow [...] betting,
gaming or wagering on cruise vessels [...] if:
(i) The structure is owned, leased or
controlled by a person possessing
the gaming license.
(ii) The part of the structure in which
licensed gaming activities are conducted is located entirely in an area
which is located no more than 800
feet from the mean high water line...
[of the tidal waters of the three Gulf
Coast counties.]”
House Bill No. 45 also specifies that, in
Harrison County only (where eleven (11) of
the twelve (12) casinos are located) a casino
operator can either opt to move eight hundred feet (800') inland or “no farther than
the southern boundary of the right-of-way
for U.S. Highway 90, whichever is greater...”
House Bill No. 45 further provides that
“in the case of a structure that is located in
whole or in part on shore, the part of the
structure in which licensed gaming activities are conducted shall lie adjacent to
[coastal waters].” Moreover, “when the site
upon which the structure is located consists
of a parcel of real property, easements and
rights-of-way for public streets and highways shall not be construed to interrupt the
contiguous nature of the parcel, nor shall

the footage contained within the easements
and rights-of-way be counted in the calculation of the [800 feet distance].” (emphasis
added). This provision was carefully constructed to permit certain casinos to locate
north of U.S. Highway 90 and stay within
the eight hundred feet (800') rule.

whether they will rebuild at all. Treasure
Bay will rebuild in its existing hotel north
of Highway 90.
The future of gaming on the Mississippi
Gulf Coast is uncertain, but based on its
unprecedented success in the past, we predict that the industry will rebound stronger
than ever. The casino operators on the Gulf
Coast, along with the political and business
leaders in the State of Mississippi have
expressed their determination to rebuild,
for a safer and more prosperous future and
are quickly responding to the task.13

The tidelands lease payment issue was
resolved by the passage of a companion
bill, House Bill No. 44, which permits the
casinos remaining over water to pay the
existing lease amount, to be increased
annually by the Consumer Price Index
(CPI) for a term of thirty (30) years. The
changes to existing law contained in House
Bill No. 44 eliminate the subjective
“appraisals” periodically imposed by the
Mississippi Secretary of State to markedly
increase rent for casinos with tidelands leases. Those casinos relocating on land will
pay an amount roughly equal to those paying tidelands leases. The annual in lieu tidelands assessment paid by a land based casino will range between four hundred thousand dollars ($400,000) and seven hundred
fifty thousand dollars ($750,000) based
upon the capital investment made in the
structure used for gaming activities,
increased annually by the CPI. House Bill
44 exempts those casinos that prior to
Katrina did not pay tidelands leases because
they were situated on state owned property,
such as the Port of Gulfport, where the
Copa and Grand Casino Gulfport were
located and Casino Magic in Bay St. Louis,
which is located in a privately owned marina.

10 For a discussion of the difficulties experienced by a prospective casino devel-

Although limited shore based gaming is
now legal, casinos still retain the right to
remain over water on floating casino
barges. This will likely be the case for
Biloxi’s Imperial Palace, Hard Rock and
Beau Rivage. However, Isle of Capri, Casino
Magic and Palace Casino in Biloxi and the
Copa Casino in Gulfport have indicated
that they intend to rebuild on land at their
existing locations. Boomtown, the
President Casino of Biloxi and Grand
Casino Gulfport have not announced

oper with the Secretary of State, see the opinion of the Mississippi Supreme
Court in Columbia Land Development, LLC v. Secretary of State, 868 So.2d
1005 (Miss. 2004).
11 Press Release, November 19, 2004. Office of Mississippi Secretary of State
Erick Clark. “Clark returns $6.1 million to Gulf Coast from Tidelands Lease
Collections.” www.sos.state.ms.us/ed-pubs/PressReleases.
12 The complete texts of the two bills may be found at billstatus/ls.ms.us/documents/ 2005E/pdf/all_measures/allmsrs.htm. It is further noted that the
new legislation does not effect gaming in the Mississippi River counties,
where casino vessels must remain “dockside” and cannot be built on shore.
13 Governor Barbour has established the Governor’s Commission on Recovery
Rebuilding and Renewal (www.governorcommision.com), chaired by
Netscape Founder and Mississipian Jim Barksdale and composed of prominent business and political leaders from throughout the State. Beginning
October 11, 2005 the Commission conducted a six day “Mississippi
Renewal Forum”, and heard presentations from Coast leaders, architects
and urban planners to plan for new residential and retail centers. Ideas
generated by the Renewal Forum are being presented to the 11 Gulf Coast
cities and a final report is due from the Commission on December 31. The
legislature will convene January 3 to discuss funding the Commission’s recommendations.

Sam Begley, a 1985 graduate of the University of
Mississippi School of Law, is a practicing attorney in the
state capitol of Jackson, Mississippi. He currently serves as
Chairman of the gaming law section of the Mississippi Bar.
He is a general member of IMGL and is included in the
current edition of “The Best Lawyers in America,” in the
field of gaming.
Britt R. Singletary is a graduate of the University of
Mississippi School of Law. He served as a law clerk for the
Mississippi Supreme Court and the United States District
Court. He was counsel for the United States Senate
Judiciary Committee prior to being appointed U. S.
Magistrate Judge. An active gaming attorney representing Imperial Palace, Konami Gaming, Hard Rock Hotel &
Casino––Biloxi, and Shufflemaster, he is a partner in
Singletary & Thrash and is married to Tina. He is a charter member of IMGL.
Tina Rose Singletary is a graduate of the University of
Southern Mississippi and attended the University of
Bedford College in London, England. She graduated from
the University of Mississippi School of Law. She was legal
counsel for the City of Biloxi. She is in private practice with
her husband, Britt, with Singletary and Thrash, working in
gaming law. She is an Associate Member of IMGL.
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Larry Gregory
IMGL’S INTERNATIONAL REGULATOR OF THE YEAR FOR 2005

L

arry Gregory serves as Executive Legislature to allow limited inland gam- have no higher level of confidence than
Director of the Mississippi Gaming ing on the Mississippi Gulf Coast.
working with the staff led by Larry
Commission, a position he has held
Larry and his wife Mollie live in Gregory. I am impressed with his effisince December of 2001. Prior to Jackson and are members of Trinity ciency in day to day operations. His
this appointment, Gregory also Presbyterian Church.
extraordinary competency has proven
held the positions of Deputy
itself through the years, so I am not surExecutive Director from 1998—2001 and What They Say About Larry Gregory
prised by his receiving this prestigious
“Larry is an outstanding person and award.”—Jerry St. Pe’ of Gulfport, the
as Chief of Staff from 1996—1998. Before
working
for
the
Commission’s current
Mississippi
Gaming
Chairman.
“Larry deserves all recognition that is offered to him for
Commission, Gregory
“It is extremely
serv-ed in other governgratifying to learn of
his
hard
work.
I
can
think
of
no
better
recognition
than
mental posts, serving
Larry Gregory being
as Deputy Director of
named
the
‘Interbeing
selected
as
Regulator
of
the
Year
by
the
the Mississippi State
national Regulator of
Personnel Board, SecreInternational Masters of Gaming Law.”
the Year for 2005’ by
tary to the Mississippi
the International MasTransportation
ters of Gaming Law at
– Former Mississippi Gaming Commissioner Victor P. Smith
Commission and staff
the recent meeting in
member
in
the
of Jackson, Mississippi, who was one of the three members of the
Paris, France. As the
Mississippi Legislature.
previous
Executive
Commission
who
selected
Larry
to
serve
as
Executive
Director.
A native of Jackson,
Director
of
the
MissMississippi,
Gregory
issippi
Commission,
I
was
honored
to
served four years in the United States Air during these past difficult weeks has met
have
Larry
come
to
the
Commission
as
Force. He received a Bachelor of Science the test of leadership. He is a key decision
the
Chief
of
Staff
in
1996
and
have
degree in Political Science from the maker in Mississippi’s recovery from
University of Southern Mississippi and a Hurricane Katrina’s devastation. I have enjoyed watching him grow in his
Master’s degree in Public Policy and no doubt that his leadership will cause knowledge of the gaming industry. He
Administration from Mississippi State the Gulf Coast gaming industry to now has a key role in regulating the
regrowth of gaming throughout the Gulf
University.
bounce back better than ever. Larry
Coast following the disaster resulting
During his time at the Mississippi deserves all recognition that is offered to
from Hurricane Katrina. I know that
Gaming Commission he has helped to him for his hard work. I can think of no
Larry’s professionalism, dedication and
regulate a $2.8 billion industry, managing better recognition than being selected as
outstanding leadership will bring the
a staff of 145. Gregory has helped to insti- Regulator of the Year by the
gaming industry back to Mississippi bigtute a strict but fair regulatory approach International Masters of Gaming Law.”—
ger and better than ever. The members of
within
the
industry,
modeling Former Mississippi Gaming Com-misMississippi’s free market approach to sioner Victor P. Smith of Jackson, the International Masters of Gaming Law
licensure after Nevada’s gaming law. A Mississippi, who was one of the three are right on target in recognizing Larry
guest commentator and speaker for members of the Commission who select- Gregory for this well-deserved honor.”—
Paul A. Harvey, Major General, U.S. Air
numerous media outlets, forums, confer- ed Larry to serve as Executive Director.
Force (Ret), Former Executive Director,
ences, and civic clubs, Gregory attributes
“Larry Gregory has a thorough Mississippi Gaming Commission.
the success of the Mississippi gaming
understanding of the role and mission of
industry to solid regulation and a sound
A Short Interview With
the Mississippi Gaming Commission.
Larry Gregory
business approach. Most recently, in the
Our role is a dual one. We regulate and
wake of devastating Hurricane Katrina,
Share with us any notable impresencourage the industry’s development in
Gregory has led recovery and reconstrucsions
of the Gaming Commission’s role
every way possible, and we work in parttion efforts for the state’s gaming indusbefore,
during and after Hurricane
nership with the industry to stimulate
try, working with the Mississippi
Katrina.
the entire Mississippi economy. I could
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I have always seen the role of the
MGC as one that works to ensure the
success of the industry while maintaining regulatory control. During hurricanes, our main concern has always been
the safety of the patrons and casino
employees. There have been many
storms since the casinos opened, and
Katrina was another test. Before Katrina,
the MGC made sure the coast casinos
were closed well in advance of the storm.
Many of the Biloxi staff chose to remain
on the Gulf Coast and were first on the
scene to survey the damage and lend
assistance. Our Chairman and I went to
Las Vegas directly after Katrina and met
with industry executives to begin communication concerning the rebuilding
efforts, listening to their needs and gathering information to assist in the rebuilding effort. Even with the passing of
House Bill 45, hurricanes will still be a
concern. We must be sure the Gaming
Commission staff and the casino executives and personnel are adequately
trained and able to handle a hurricane
situation. Our role has not really
changed. We want to be sure we do
everything we can to help this industry
return quickly.

“I could have no higher level of
confidence than working with
the staff led by Larry Gregory.
I am impressed with his
efficiency in day to day
operations. His extraordinary
competency has proven itself
through the years,
so I am not surprised
by his receiving this
prestigious award.”
– Jerry St. Pe’ of Gulfport, the
Commission’s current Chairman.
Do you foresee any changes to the
regulatory approach of the Commission

as the Gulf Coast casino industry
rebuilds?
As a regulator, I want to have the
least amount of change. Our fair market
approach has worked well. With the
rebuilding of the Gulf Coast, we anticipate seeing large resort style properties
that will make the Coast even more
attractive within the tourism and gaming
industries.
Any likes and dislikes about your
job as a regulator?
Being appointed as executive director of the Mississippi Gaming
Commission has been the shining point
of my career. My commissioners have
great character and integrity, and I am

honored that such men chose me to lead
this organization. I have enjoyed seeing
this industry grow and the benefits it has
brought to the people of our state, from
the many jobs to better schools and
highways. What I dislike is when the
agency gets unfairly criticized for being
too close to the industry or acting as the
industry’s public relations firm. The
industry
respects
the
Gaming
Commission. We are always described
first as being strict, then fair. The hardest
lesson I’ve learned is to not take everything in my job personally, from the criticism to the conflict.
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The Impact of
the WTO Decision
By Anthony Cabot

I

s the future of interactive wagering in
the United States tied to a World
Trade Organization (WTO) decision
involving the small Caribbean island
of Antigua? In that case, Antigua
attempted to secure rights to host
Internet casinos serving United States
residents. The WTO case was based on
commitments made by the United States
under a trade treaty called the “General
Agreement on Trade in Services” (GATS)
as it applies to gaming services. In short,
Antigua argued in that case that the
United States was compelled under GATS
to allow Internet operators licensed in
Antigua to accept wagers from persons in
the United States.
State Attorney Generals from 29 states
recently sent a letter to the United States
Ambassador to the World Trade
Organization expressing concerns over
the ruling and calling for the United
States to withdraw its commitments from
GATS. The letter states in part: "We
believe that, under our constitutional system of federalism, states should continue
to have the flexibility and sovereign
authority to determine whether, and
under what conditions, gambling occurs
within their borders, without such decisions being subject to second-guessing by
WTO tribunals." The letter concludes: "It
cannot be disputed that the panel's ruling
on several underlying issues raised in this
dispute will have significance far beyond
the trajectory of this individual case."
Before discussing why the state attorney generals have such concern, a basic
understanding of the case is helpful. GATS
sets out multilateral rules governing international trade in services. As part of
GATS, WTO members made certain commitments reading the cross-border supply
of services. In particular, the United States

agreed that with regard to “recreational
services,” it would follow two principles:
market access and national treatment.
Market access means that the United
States would open its markets to recreational services offered from another
member countries and would not impose
trade restraints such as numerical limits.
National treatment means that the United
States agreed that it would not treat
another member country less favorably
than it treats its own suppliers of a like
service.

Is the future of interactive
wagering in the United
States tied to a World
Trade Organization (WTO)
decision involving the
small Caribbean island
of Antigua?
An exception to market access and
national treatment is measures that are
adopted to protect the “public morals.”
According to the WTO Secretariat,
“Measures to curb obscenity or to prohibit
Internet gambling might well be justified
on these grounds." However, what type of
action justifies the exception is pretty
much uncharted territory in trade law.

Against this backdrop, the WTO
Appellate Body issued a final ruling on
April 9, 2005. The Appellate Body made
several findings. First, the United States’
commitment regarding recreational services included gambling services. Second,
certain U.S. laws including the Wire Act,
the Travel Act and the Illegal Gambling
Business Act violate GATS because they
have the effect of placing numerical limits
on the number of services and quantity of
services that suppliers and operators and
produce.
While the United States lost on the
first two findings, its success in winning
the case was based on the third finding
involving a “Public Morals” exception.
Here the United States had to show that
the prohibitions are necessary to protect
the public morals and, if Antigua offered
alternatives, to show that they would not
work. This was not fully played out in this
case because the Appellate Body found
that Antigua failed to put forth any regulatory alternatives.
Why, then, are so many state attorney
generals concerned about a case that the
United States ultimately won in the WTO
courts? After all, even if it lost, the best
that Antigua could have done was sought
retaliatory trade sanction against the
United States. This is hardly a threat and
highlights the problem that small countries have in the WTO.
There are two substantial reasons. The
first reason is that the United States actually lost on the most important points in
the case; to wit, that the United States has
made (and violated) commitments to provide access to its markets for gaming services. When the next challenger puts forth
regulatory alternatives, the United States
must prove that these regulatory alternatives do not work. As the United States
continued on page 14
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permits various forms of gambling, proving that a discriminatory prohibition is
necessary to protect the Public Morals will
be problematic in light of reasonable alternatives. A country with about a $70 billion domestic gambling industry faces an
uphill battle to show that gambling is
contrary to its public morals.
The second reason is that the next
challenger may not be a small Caribbean
nation, but instead the United Kingdom,
which recently passed a new gaming law
that effectively legalized and regulated all
forms of interactive gaming. The significance of such challenge is (1) that the
United Kingdom is likely to win that challenge and (2) that United States cannot
ignore an adverse decision because retaliatory trade sanctions would have real
meaning when dealing with the United
Kingdom.
What is upsetting to the state attorney
generals is that this is not an abstract foreign policy issue. Least we forget,
America’s founding fathers settled on a
federalist construction that declared
treaties to be the “supreme law of the
land.” Back in 1920, Justice Oliver
Wendell Holmes noted that “No doubt
the great body of private relations usually
falls within the control of the state, but a
treaty may override its power.” In other
words, the Supremacy Clause of the
United States Constitution allows a valid
federal treaty to supersede conflicting
state laws or constitutions. In short, by
signing the GATS treaty and agreeing to
open its markets to recreational services,
the Federal government has agreed to
open all state borders to Internet gaming
services. This undoubtedly is a great shock
to the state attorney generals from Utah
where all gambling is prohibited to
Nevada and New Jersey with their highly
regulated gaming industries.
For example, an adverse WTO opinion
could ultimately allow foreign operators
to legally offer unregulated mobile gaming outside the casino environment.
When the federalist won the
Constitutional debates in the 18th century, imagining that Federal treaty powers
could dictate state gaming rights was
probably unimaginable. But, as at least 29
top state law enforcement officers recognize, that is exactly where we have ended
up in the 21st century.
But, what about Antigua? The small
island country did walk away with one
concrete victory. The Appellate Body did
find, however, that the United States
failed to disprove Antigua’s claim that the
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Interstate Horse Racing Act discriminated
between foreign and domestic suppliers.
This decision seems to have given the
United States one of two choices. It can
either liberalize the standards by allowing
foreign-based operators to accept wagers
on horse racing from United States residents or it can adopt more restrictive
measures by prohibiting United States
operators from accepting horse race
wagers from United States residents.
Here is what Acting USTR Peter Allgeier
from the Office of the United States Trade
Representative said in its press release
shortly after the ruling:
“By reversing key aspects of a deeply
flawed panel report, the Appellate Body
has affirmed that WTO Members can protect the public from organized crime and
other dangers associated with Internet
gambling," he said in a prepared statement. “This is also a victory for the federal and state law enforcement officers and
regulators who protect the public from
illegal gambling and its associated risks of
money laundering and organized crime."
U.S. restrictions on Internet
gambling can be maintained
This report essentially says that if we
clarify U.S. internet gambling restrictions
in certain ways, we'll be fine.
[The United States] “needs to clarify
one narrow issue concerning internet
gambling on horse racing [and will be]
exploring possible avenues for addressing
this finding. USTR will not ask Congress
to weaken U.S. restrictions on internet
gambling.”
In reality, neither is likely to happen.
There has been no consideration given in
Washington D.C. to restrict or liberalize
horse race wagering because the issue does
not fit into anyone’s political agenda.
Trying to restrict horse race wagering will
raise the ire and political force of the
Congressional horse racing caucus, an
influential group on the Hill. Likewise,
the idea of liberalizing gambling in the
Bush Administration, even to meet trade
commitments, is unlikely. As a result,
Antigua will likely either get paid off in
some way or be able to seek effectively
meaningless retaliatory trade sanctions –
proving, of course, that small fish in the
World Trade aquarium often get eaten or
ignored.
See Anthony Cabot’s biographical information on
page 21.

Proposed Johnson Act Amendments Cause Concern
and Criticism In Tribal Gaming Industry
By Heidi McNeil Staudenmaier
Some observers have dubbed the
United States Department of Justice
("DOJ") recent actions as equivalent to a
Category Five (or higher) hurricane rampaging through Indian Country. Others
have called the situation a runaway train
bent on causing irreparable damage to
tribal casinos. Put simply, the DOJ's proposed amendments to the Johnson Act
have caused considerable concern and
controversy since they were first unveiled
in mid-September 2005.
The DOJ, when announcing its plans
at the Global Gaming Expo in Las Vegas,
advised that the proposed legislation is
intended to "bring clarity" to the $19 billion-plus tribal gaming industry. Currently
by the Federal Indian Gaming Regulatory
Act ("IGRA"), tribes may conduct Class II
gaming without the requirement of a tribal-state compact. Class II gaming is
defined in the IGRA as bingo and games
similar to bingo. Electronic technologic
aids to such games are permissible, while
electronic facsimiles of "any game of
chance or slot machines of any kind" are
not permitted.
Class III gaming is a "residual" category in which all other gaming is included
(other than Class I or Class II gaming).
Class III gaming is only permitted under a
negotiated compact between the tribe and
the state, thus providing significant controls and jurisdiction over the Class III
gaming to the state. In contrast, Class II
gaming cannot be regulated by the states
and is in the sole jurisdictional purview of
the tribe and the National Indian Gaming
Commission ("NIGC").
In recent years, the DOJ has persistently sought to label Class II games
employing technologic aids as "gambling
devices" subject to criminal enforcement
under the Johnson Act, or alternatively as
Class III devices requiring a state-tribal
compact. The courts have consistently
rejected all such attempts since 2000. Most
notably, the United States Supreme Court
refused in 2004 to accept review of two
cases from the Eighth and Tenth Circuit
Courts of Appeal. This decision left intact
court rulings holding that the gaming
devices at issue were Class II, not Class III
games. See, United States v. Santee Sioux
Tribe of Nebraska, 324 F. 3d 607 (8th Cir.
2003), cert. denied, 540 U.S. 1229 (2004);
Seneca-Cayuga Tribe of Okla. v. Nat'l
Indian Gaming Commission, 327 F. 3d
1019 (10th Cir. 2003), cert. denied, 540
U.S. 128 (2004).

The DOJ, upon disclosing its amendment plans, opined that advances in technology have "blurred the lines" between
Class II games and Class III slot machines
and the new proposed legislation would
clarify the situation.
The Johnson Act, as amended in
1962, makes criminal, both outside and
inside "Indian Country", the possession,
use, sale or transportation of any "gambling device." 15 U.S.C. Section
1175(a)(2000). The IGRA expressly
exempts the Johnson Act prohibitions for
any Class III gaming conducted pursuant
to a tribal-state compact. What has not
been clear, or at least what the DOJ has
sought to argue, is whether the Johnson
Act still governs Class II gaming devices, or
whether Class II devices are likewise
exempt from the Johnson Act prohibitions.
The NIGC had been working for nearly two years on drafting proposed regulations to the IGRA, aimed at setting forth
specific classification guidelines and technical standards for Class II games. Just
when the NIGC prepared to issue the proposed regulations and commence the official rule-making process earlier in 2005,
the DOJ advised that it would oppose the
proposed regulations. The DOJ contended
that the regulations did not go far enough
in defining and regulating Class II gaming
devices.
As a result of the DOJ's position, the
NIGC and the DOJ commenced negotiations over the Class II definitions. These
negotiations ultimately led to the Johnson
Act amendment proposal. Needless to say,
the announcement immediately set off a
firestorm of controversy within Indian
Country. Many observers have predicted
that the proposed amendments will do
nothing but offer considerable litigation
and similar challenges.
The specific legislation was issued in
October 2005 and is targeted to expressly
include Class II devices within the ambit
of the Johnson Act. The proposed amendments make known that the Johnson Act
does not prohibit the transportation of a
gambling device for use in Class II gaming
where the gambling device has been certified as a "Class II technologic aid pursuant
to regulations adopted" by the NIGC, and
they also clarify the phrase "use of the
gambling device in Class II gaming is conducted pursuant to the requirements" as
stated in the IGRA and by the NIGC.
The critical language is in the proposed definition of Class II gaming.

Specifically, amended 25 U.S.C. Section
1175(d) would permit the exception of the
use of any Class II gambling device within
Indian Country only if it:
(1) is limited to games that require the
players to compete against other individuals in order to win one or more common
prizes;
(2) requires the players to actively participate in the game;
(3) does not allow players to win
prizes for games based on games that do
not constitute Class II gaming; and
(4) is readily distinguishable from
Class III games based on the manner in
which the players participate in the game
and the appearance of the game to the
players, including but not limited to the
speed of play and depictions or graphics
used in the game.
These four elements, proposed for
defining a Class II technologic aid, appear
fraught with ambiguities, leaving interpretation wide open for court challenges. For
instance, what does it mean for a player to
"actively participate" in the game with
respect to element No. 2? And how does
one determine whether a device is "readily
distinguishable" from a Class III game
when considering the "speed of play and
depictions or graphics used in the game"?
It is unknown when the legislation
will actually be introduced before
Congress, although the DOJ is hopeful
that it will happen as early as mid-2006.
The NIGC has been engaging in government-to-government consultations with
tribes during the Fall of 2005 and into
early 2006. Based on these consultations
and subsequent discussions/negotiations
with the DOJ, a final draft of the amendments will be prepared.
As of November of 2005, no one
seems willing to predict the final form of
the Johnson Act amendments, nor the
anticipated success of passing the amendments into law. The only almost sure-fire
guarantee is that regardless of the final
form of the amendments, they will be
controversial and will most certainly be
challenged in the courts.
Heidi McNeil Staudenmaier is Partner Coordinator
of the Snell & Wilmer Indian and Gaming Law
Practice Group and is located in the firm's Phoenix
office. She is Past President of the International
Masters of Gaming Law and a founding member
of that group. She can be contacted at
(602 382-6366 or hstaudenmaier@swlaw.com.
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Tribal Gaming in California:
A GUIDE TO THE REGULATORY PROCESS
By John Mahoney
INTRODUCTION

Prior to the proliferation of Riverboat and
Tribal gaming, access to the gaming industry,
either as a casino operator or a casino vendor (i.e.,
a gaming machine manufacturer), was very time
consuming, costly, and in many ways, very frustrating. The State of Nevada learned the importance of implementing strict governmental oversight of the gaming industry the hard way when it
inadvertently allowed organized crime to infiltrate
the Nevada gaming industry. This historical fact is
well documented, though not the focus of this
article.
Nevada learned the lesson well, however: strict
governmental oversight is imperative in order to
maintain the integrity of the gaming industry.
New Jersey also understood this necessity and followed Nevada’s lead when it created a comprehensive set of rules to ensure the integrity of its own
gaming industry. Thereafter, Mississippi and other
state jurisdictions continued to follow the examples of Nevada and New Jersey and implemented
strict state governmental oversight of gaming. In
most cases, the ability of vendors and casino operators to participate in the gaming industry requires
formal regulatory scrutiny prior to entry.1
In contrast to traditional gaming regulatory
oversight, tribal gaming jurisdictions such as
California have provided the opportunity for
domestic and international gaming vendors to
gain immediate access to this very lucrative gaming market.2 Many small companies and start up
gaming companies cannot afford the “barriers to
entry” that state gaming jurisdictions like Nevada
and Mississippi have inadvertently created
through costly, time consuming investigations.
However, the provisions of the 1999 Model
California Tribal-State Gaming Compact (the
“Compact”) allow many gaming companies to use
California as a testing ground for their products
and have created the opportunity for immediate
cash flows, the critical lifeline for any small or
start-up gaming company.3 Therefore, on a comparative basis, the minimal time and expense for
tribal regulatory approval is very attractive to
many gaming enterprises that wish to enter this
very competitive industry. This environment
1 Formal scrutiny generally requires the filing of an application along with an inten-

2
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sive, time consuming and intrusive investigation into the applicant’s background.
In Nevada, it is not unusual for an investigation on a multinational applicant to run
from six months to one year and can cost in excess of one million dollars.
As of March 2005, there are 54 tribal casinos located within the State of California
with approximately 57,238 slot machines.
Sixty-one tribes have entered into the 1999 Model Tribal-State Gaming Compact
with the State of California that are currently effective (subsequent amendments
have been made to certain individual tribal Compacts since their enactment). Nine
of these tribes are presently not operating a casino. Moreover, two tribes have
entered into separate Compacts with the State of California in 2003 (collectively,
“2003 Compacts”) that are currently effective. These two tribes are presently not
operating a casino. For purposes of this article, we only cite the 1999 Model
California Tribal-State Compact; however, it should be noted the 2003 Compacts
contain substantially similar provisions.

might also encourage start-up gaming companies that might not otherwise have the option
to enter traditional gaming markets to move
forward because the level of risk regarding entry
into the California market is much smaller, if
not de minimus on a comparative basis to traditional gaming markets.
ENTERING THE CALIFORNIA TRIBAL
GAMING MARKET
This section will focus on the steps necessary for Gaming Resource Suppliers to enter
the California tribal gaming market.4
Regulatory Approvals
Tribal Gaming Agencies
Each California tribal casino has an independent Tribal Gaming Agency (“TGA”). An
important role of each TGA is to oversee the
regulatory approval process and determine if a
Gaming Resource Supplier should be allowed
access to conduct business with the respective
tribal casino.5 Proposed Gaming Resource
Suppliers must complete gaming license applications as designated by each respective TGA
and submit those applications to the TGA for
approval. It should be noted that in contrast to
the sixty-six (66) page Multi Jurisdictional
Personal History Disclosure Form and corresponding state supplemental forms that are
used by traditional gaming jurisdictions such
as Nevada and New Jersey, TGA applications
are generally less extensive in the amount of
information they require and are typically no
longer than fifteen (15) to twenty (20) pages.
Thereafter the applications will be reviewed
and scrutinized in order to assess the suitability
of each proposed Gaming Resource Supplier.
In most cases, TGAs are very prompt in reviewing and adjudicating such gaming license
applications. Based on our experience with
various TGA’s around California, the approval
process from the initial filing of the application to final adjudication can take from as little as two weeks to over two months. This of
course depends on the complexity of the
application and how complete, accurate and
truthful the filed application is.
4 Section 2.12 of the California Tribal-State Gaming Compacts defines a

5
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Gaming Resource Supplier as one who provides “…any goods or services
provided or used in connection with Class III Gaming Activities, whether
exclusively or otherwise, including, but not limited to, equipment, furniture,
gambling devices and ancillary equipment, implements of gaming activities
such as playing cards and dice, furniture designed primarily for Class III gaming activities, maintenance or security equipment and services, and Class III
gaming consulting services.”
Section 6.4.5 of the 1999 California Tribal-State Gaming Compacts states,
“Any Gaming Resource Supplier who, directly or indirectly, provides, has provided, or is deemed likely to provide at least twenty-five thousand dollars
($25,000) in Gaming Resources in any 12-month period, or who has
received at least twenty-five thousand dollars ($25,000) in any consecutive
12-month period within the 24-month period immediately preceding application, shall be licensed by the TGA prior to the sale, lease, or distribution, or
further sale, lease, or distribution, of any such Gaming Resources to or in connection with the Tribe's Operation or Facility.” It should be understood that
the twenty-five thousand dollar ($25,000) threshold amount cited above is
not for the aggregate amount of business conducted with all Tribes, but for
the amount of business conducted with each Tribe separately.
California TGA Licensing fees generally range from $1000 to $5,000.
Under Section 6.5.6 of the 1999 California Tribal-State Gaming Compacts,
any Gaming Resource Supplier that desires to do business with the Tribes
must request a finding of suitability from the Commission to do business
with the Tribes. We recommend that the Gaming Resource Supplier copy
DOJ on any request to the Commission for a finding of suitability. As a matter of practice, this means that prior to the issuance of any temporary or permanent tribal gaming licenses, the Gaming Resource Supplier is required to
send a letter to the Commission stating its desire to conduct business with a
Tribe. Subsequent to receipt of this letter, the Division then typically
responds with a brief letter requesting basic information from the Gaming
Resource Supplier.

Many TGAs in California have experienced
staff with years of experience as gaming regulators in well-respected jurisdictions such as New
Jersey. Incomplete, inaccurate and/or nontruthful applications will lead to delays in the
processing and/or denial of the application.
Any lack of respect in regards to the regulatory
process will not, and cannot, be tolerated. A
word of caution to Gaming Resource Suppliers
in California: as with any traditional gaming
jurisdiction, pay strict attention to accuracy of
the documents filed with each respective TGA.
TGAs will investigate and verify that the applications submitted to them are complete, accurate and truthful.
A minimal filing fee and timely licensing
create enormous opportunities for gaming
companies that want to test their products in
tribal casinos or are beyond that stage and
have products that are well received by the
tribal casinos.6 The approval from the TGA
allows the applicant to immediately conduct
business with each respective tribal casino
where the applicant is licensed. Please note
that conducting business with the tribal casino
is not dependant upon prior approval from the
California Gambling Control Commission
(“Commission”). In addition, the Gaming
Resource Supplier is allowed to conduct business with the tribal casinos pending any suitability investigation from the California
Division of Gambling Control, a division of
the California Department of Justice (“DOJ”).7
California Division of Gambling Control
Each TGA will send to DOJ the applications
and other supporting information that have
been filed by the Gaming Resource Suppliers.
While the TGA is the primary regulatory body,
DOJ has the discretion to review the investigation conducted by the TGA and, if it deems it
necessary, to conduct further investigation.8
Again, it is important to note that pending the
DOJ investigation, the Gaming Resource
Supplier is allowed to transact business with the
tribal casino(s) and participate in revenues derived from such business with the tribal casino(s).
Procedurally, DOJ will review the tribal applications and any investigation conducted by the
TGA. Thereafter DOJ, in its discretion may formally request the Gaming Resource Supplier to
8 Section 6.5.6 (b) of The 1999 California Tribal-State Gaming Compacts
states “…the State Gaming Agency may conduct a background investigation pursuant to state law to determine whether the applicant would be
suitable to be licensed for association with a gambling establishments subject to the jurisdiction of the State Gaming Agency.”
9 As a practical matter, our experience with DOJ suggests that Gaming
Resource Suppliers that provide traditionally non-gaming equipment (such
as a furniture vendor) are not a priority and it is highly unlikely that DOJ
would elect to conduct an investigation on such a Gaming Resource
Supplier at this time. The current focus of DOJ is on Gaming Resource
Suppliers that provide traditional gaming equipment.
10 There is a learning curve and a transition period from conducting criminal
investigations to conducting regulatory investigations. It begins with understanding the fact the investigation is not criminal in nature and the goal is
not to prosecute the applicant. The applicant is asking to be investigated
and is paying for the cost of the investigation. The applicant signs a waiver
allowing the regulator access to all personal records. The investigation need
not be adversarial but instead should focus on open communication and
cooperation between the regulator and applicant.
11 For example, while an applicant by law does not have to disclose any
expunged criminal records as part of the applicant’s criminal history, in the
spirit of full cooperation and transparency, we advise our clients to disclose
this type of information on their gaming applications.
12 The Commission is comprised of five (5) members that are appointed by
the Governor of California. See Article 2, The Gambling Control Act,
Section 19811 (a).

submit DOJ approved gaming suitability applications to DOJ.
There is a backlog of applications for Gaming
Resource Suppliers and so it is difficult to estimate the timing of an investigation by DOJ.9 A
Gaming Resource Supplier with a proven gaming regulatory background (i.e. approvals from
jurisdictions such as Nevada or New Jersey) will
in all likelihood be waiting longer for a summons from DOJ than those suppliers who are
using California as their first point of entry into
the gaming market.
The investigation conducted by DOJ is a
Nevada-style investigation. The agents and auditors will travel to the applicant’s place of business, conduct interviews, review records and
thereafter will write an investigative report based
on the findings of the investigation. The investigation can take months, even years to complete
based on the complexity of the applicant. As
with any other gaming regulatory body, DOJ is
looking for complete, accurate and truthful
applications. DOJ has experienced law enforcement personnel with vast knowledge and extensive resources. The transition from pure law
enforcement officers to gaming regulators is in
transition.10 The tolerance level for even minor
errors is low. Strict review of all submissions,
close attention to detail and erring on the side of
providing too much information during the
investigative process is imperative and will be
well received by agents and auditors.11
California Gambling Control Commission
Once the suitability investigation is completed by DOJ, there will be a recommendation to the California Gambling Control
Commission (“Commission”) to either
approve or deny the applicant.12 The
Commission may either accept or reject the
recommendation made by DOJ. The
Commission also has the discretion to conduct
further investigation of the applicant independent of DOJ. The Commission has its own
staff and is capable of carrying out a further
investigation of the Gaming Resource Supplier
if deemed necessary.
Ultimately, the Commission has the
authority to either approve or deny the
Gaming Resource Supplier. The setting and
venue for the formal approval by the
Commission is a public hearing before the
Commission members at the Commission’s
place of business.
If the investigation conducted by DOJ is
very complex and controversial and leads to a
recommendation of denial by DOJ, it is possible for the Gaming Resource Supplier to
request a hearing before an Administrative
Law Judge (“ALJ”). The hearing is conducted
pursuant to the Administrative Procedures Act
and is similar to a mini-trial with the opportunity to conduct discovery, present a case in full
and cross-examine witnesses. Following the
hearing, the ALJ will make a non-binding recommendation to the Commission. The strategy of asking for a hearing before an ALJ would
continued on page 18
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give the Gaming Resource Supplier the opportunity to flush out all issues and afford the
Commission the opportunity to review a second recommendation from an impartial body.
An additional benefit of pursuing an administrative hearing in this circumstance is that the
hearing is recorded and results in a record on
which the Gaming Resource Supplier may, in
part, base its appeal to the superior court.
It is not unheard of for the Commission,
when it finds an application is particularly complex or controversial, to retain its own independent investigator to review and confirm the
investigation report submitted by the DOJ. This
is an unusual situation, however, and the applicant should not rely on the Commission to
pursue this option and should instead request
the ALJ hearing.
Technical Approvals
Product approvals from a recognized gaming
testing laboratory in the gaming industry are
required for certain Gaming Devices (e.g., slot
machines, automatic shufflers, etc.) before such
Gaming Devices may be sold to tribal casinos.13
There are privately owned accredited testing laboratories such as BMM Test Labs (“BMM”) or
Gaming Laboratories International (“GLI”).14
There are also state run gaming laboratories such
as the Nevada Laboratory that are recognized,
and such product approvals allow access to tribal
casinos. Each Tribe will set forth in its TGA regulations which gaming laboratories it recognizes.
The cost of these approvals in terms of time
and dollars depends on the sophistication of the
technical submission from the manufacturers.
The initial product approvals can take many
months and cost thousands of dollars. Careful
thought should be give to timing issues between
technical and regulatory approvals. For companies new to Gaming Device manufacturing, we
recommend obtaining your BMM or GLI
approvals prior to filing a Gaming Resource
Supplier gaming license application with the
California tribes.
13 The Compact requires that no Gaming Device can be offered for play at a
California tribal casino unless it has first been tested, approved and certified by
an independent gaming test laboratory or governmental gaming test laboratory.
A Gaming Device is defined in Section 2.6 of the Compact as “…a slot
machine, including an electronic, electromechanical, electrical, or video device
that, for consideration, permits: individual play with or against that device or
the participation in any electronic, electromechanical, electrical, or video system to which that device is connected; the playing of games thereon or therewith, including, but not limited to, the playing of facsimiles of games of
chance or skill; the possible delivery of, or entitlement by the player to, a prize
or something of value as a result of the applicants of an element of chance;
and a method for viewing the outcome, prize won, and other information
regarding the playing of games thereon or therewith.”
14 Tribal casinos in California recognize product approvals from both BMM Test
Labs and Gaming Laboratories International. Also, see Compact Section
8.1.14.
15 Class B manufacturers/distributors are exempt from this Chapter so long as
they comply with shipment regulations of the TGAs and the Compact. See
Regulation 12310.
16 15 U.S.C. 1173 (a) (1) states, “It shall be unlawful for any person engaged in
the business of manufacturing gambling devices, if the activities of such business in any way affect interstate or foreign commerce, to manufacture any
gambling device during any calendar year, unless, after November 30 of the
preceding calendar year, and before the date on which such device is manufactured, such person has registered with the Attorney General under this subsection, regardless of whether such device ever enters interstate or foreign commerce.”
Moreover, USC 15 U.S.C. 1174 states, “All gambling devices, and all packages
containing any such, when shipped or transported shall be plainly and clearly
labeled or marked so that the name and address of the shipper and of the consignee, and the nature of the article or the contents of the package may be
readily ascertained on an inspection of the outside of the article or package.”
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Other Regulatory Issues to Be Considered
Registration and Shipment
Pursuant to Title 4, California Code of
Regulations, 12300-12310, a Gaming Device
manufacturer or distributor must register as such
with the Commission. The regulations and applicable forms are available on the Commission’s
website at http://www.cgcc.ca.gov. The registration form is a one-page document that provides
the Commission with basic information regarding the registrant. If the registrant has no business
presence in California and only ships devices to
Compacted California Tribes, the registrant is a
Class B entity and there is no fee associated with
the registration. All other registrations are Class A
and require a $500.00 filing fee.
In order to maintain its registered status, the
registrant must, on a quarterly basis, file with the
Commission a report on sales and shipments of
gambling equipment from or to a location within California. The above-referenced regulations
set forth the information to be included in such
quarterly reports. Strict compliance with the
Commission’s registration and shipment regulations is encouraged by fines for violation of the
regulations in the sum of $10,000.00 for a
first offense and $20,000.00 for subsequent
offenses.15
The shipment of Gaming Devices to or from
California tribal gaming facilities is regulated by
the respective TGAs and Compact Section 7.4.5.
In general, the manufacturer/distributor and the
Tribe will agree upon a shipment date and the
shipper will provide notice of the shipment to
the Tribe. The Tribe will then provide at least ten
(10) days notice of the shipment to the Sheriff’s
Department for the county in which the tribal
gaming facility is located. Failure of the Gaming
Resource Supplier to ensure compliance with the
TGA and state gaming device shipment requirements will subject the Gaming Devices transported off the Tribe’s land to seizure by
the State.
The Johnson Act
In 1951, the United States Congress enacted
the Transportation of Gambling Devices Act (15
U.S.C. 1171-1178). The Act, commonly referred
to as the “Johnson Act,” makes it unlawful to
knowingly transport a gambling device to a state
where such a device is prohibited by law. Under
the Johnson Act, each manufacturer and distributor of gaming devices for interstate commerce
must register each year with the United States
Department of Justice, and the gambling devices
must be appropriately marked for shipment.16
CONCLUSION
Tribal gaming in California offers enormous
opportunities for both small and large gaming
companies. In many ways it creates more of a
level playing field for small operators new to the
gaming industry because the traditional “barriers
to entry” do not exist. Additionally, many tribal
casinos in California are managed by experienced casino gaming operators such as Station
Casinos, Inc. and Harrah’s Entertainment, Inc.
The opportunity to show case new and innova-
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tive gaming products with such large casino
operators in the California tribal market
creates further opportunities in other gaming
jurisdictions.
As with traditional gaming jurisdictions, it is
important to respect, appreciate and understand
the job of the gaming regulators, both tribal and
state. On the other hand, qualified gaming regulators understand that minor errors in an application do not equate to intentionally trying to
mislead investigators. There will be bumps in
the road as tribal gaming in California continues
to mature. The goal to be kept in mind is that
both Gaming Resource Suppliers and gaming
regulators should work together and co-exist in
a market place that need not be adversarial.
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Nevada Takes On Mobile Gaming
By Anthony Cabot

Backed
by recently
passed legislation,
Nevada is about to
embark on a new era
in interactive wagering. Simply called the
“Mobile Gaming Bill,”
Assembly Bill 471 authorizes
gaming through mobile devices in the
public areas such as the pools and restaurants of larger casino resorts (those that
have at least 100 slot machines and at least
one live game like blackjack). While
“device” is a broad term, the primary
deployment is likely to be small handheld
devices like a Pocket PC or a PDA that connects to a computer located elsewhere in
the casino that will allow users to play a
variety of games. If a casino player rents a
pool-side cabana, they can play a few
hands of blackjack on a Palm Pilot while
relaxing under the swaying palms.
Two related, but separate hurdles must
be overcome before mobile gaming can
become a reality in Nevada. The first set of
hurdles is more of a factual determination
by the Nevada Gaming Commission that
certain minimum attributes of the mobile
gaming system can be met:
• Security. The Commission must be convinced that mobile gaming systems are
secure and reliable. Security will be a key
issue. In essence, the systems must be
virtually impenetrable by hackers.
Almost assuredly, some hacker will rent
the neighboring cabana to try to tap
into the system.
• Age requirements. The system must
have methods to assure that it is available only to persons of lawful age.
While this is an open question, solutions may involve the presence of some
type of biometric component like a finger print reader or a voice scan.
• Perimeter controls. Perimeter controls
must assure that the devices can only be
used from approved areas and not from
non-public areas like in the hotel
rooms. In other words, the devices must
shut down outside of areas permitted
for their use. While the mobile system
can use WiFi, radio, microwaves, and
other types of communications technology, creating a virtual perimeter around
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permitted areas will present a considerable technical challenge.
The second set of hurdles is that the
Nevada regulators have the task of drafting
the rules that will govern how mobile gaming will become a reality. A large burden
falls on both the State Gaming Control
Board and the Nevada Gaming
Commission. While the Commission has
the responsibility of adopting regulations,
the Board has the initial drafting responsibilities. In early October 2005, the Board
issued its first draft of the regulations,
which provide some insight to the direction that the Board is headed.
Licensing Requirements
The regulations will cover several key
areas. Foremost, entrants into this field will
face licensing requirements. Operators,
manufacturers, sellers and distributors of
mobile gaming systems will be required to
obtain a Nevada gaming license. Under the
proposed regulations, only operators
licensed by the Commission may operate
and distribute mobile gaming systems at a
licensed gaming establishment.1 The regulations would create a new classification of
non-restricted license known as “an operator of a mobile gaming system.”2 This
license will authorize the holder under any
agreement whereby consideration is paid
or payable for the right to place a mobile
gaming system to engage in the business of
placing and operating a mobile gaming system within the public area of a licensed
gaming establishment and who is authorized to share in the revenue from the
mobile gaming system without having
been individually licensed to conduct gaming at the establishment. Moreover, the
licensed operator of the mobile gaming system must submit an employee report to
the Gaming Control Board.3
Many possible technology suppliers likely will be ineligible because of past associations with companies that were engaged in
accepting Internet casino wagers from customers in the United States. The regulators
are likely to find such past activities to be
unsuitable for a mobile gaming license
because questions surrounding the legality
of Internet gaming.
Under the current proposals, regulation
14.030 would be amended to require as
part of an application to the Board for a
gaming device: 1) an operator’s manual; 2)
an internal control system; and 3) a
description of the method used to isolate
game function to the permitted areas.

How It Would Work
The way that most mobile systems are
likely to work is for a casino patron to go to
the casino cage and register to receive a
mobile device. Under the proposed regulations, before placing a wager on the system, a patron must personally appear at
the licensee’s establishment to open a
wagering account. The patron is likely to
be requested to provide positive identification showing that they are over 21 years
old, place money on deposit, and provide a
biometric identifier like a fingerprint.
Provided the authorized person is a permitted area and upon entering of the biometric identifier such as touching a finger to a
reader, the device will activate and offer a
menu of possible games such as blackjack
and slot machines. The devices also may
offer sports and horse race wagering as well
as community games like Texas Hold ’Em
that are similar to those offered on the
Internet.
In most cases, the device will be a
“dumb” or “communications only” device
and all the actual gaming will be on a computer in a secure area of the casino. The
device will display the player’s current balance information. At the conclusion of
play, the patron will then return the device
to the casino cage and can receive the balance of the funds on his account.
Technical Issues
The Gaming Commission must approve
the systems that will be exposed for play.4
Regulation 14.080 would be amended to
mandate field testing of new mobile gaming devices. The Board also is proposing
technical standards for mobile gaming. The
technical standards address four key issues:
User authorization. The system must
be able to verify that it is being used by the
authorized player, i.e. the player that is registered for the device. This verification
must be able to be initiated both on
demand and on a regular basis. Unless
waived by the Board chairman, the authorization information must be collected in
real time by the system and not be stored
on the device.
Communications Technology. By the
proposed regulation, the type of communications technology that can be employed is
broad. It can include a wireless network,
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wireless fidelity, cable, radio, microwave,
lights, or optics. However, this communications link must be secure and provide for
the authentication of both the device and
the system. Moreover, the components that
interface the device and the system must
isolate the device from the central server.
Lastly, the devices must be capable of only
communicating with the authorized
mobile gaming system.
Geographical Restrictions. The device
must be capable of use only in the permitted
public areas of the casino. This area is
defined in the proposed regulations as all
areas of a licensed gaming establishment
except the rooms, other living accommodations, parking lots and parking garages. The
Board chairman can identify other prohibited areas. Under the proposals, Regulation
22.135 would be amended to provide an
exception (for the mobile gaming devices) to
the general provision that communications
devices are prohibited within a sportsbook.
Volume Controls. The fourth part of
the technical specifications requires that a
mobile gaming device have adjustable volume controls with a mute feature.
Operational Issues
Under the proposed regulations, operational requirements include that the mobile
gaming operator/licensee will be responsible for any patron disputes.5 The licensees
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also are responsible for all payouts from
each system.6 Operators must deposit with
the Board and maintain an account of
$20,000 that will be used to ensure compliance of the system with applicable laws and
regulations.7
Accounting and Internal Controls
Regulation 6.105 would be amended
to include mobile gaming systems as systems that require a written internal control
system.
Regulation 8.130 would be amended to
include mobile gaming systems in the type
of licensees who require that a transaction
report be filed with the Board whenever the
licensee accepts funds for the purpose of a
transaction listed within the section.
Recordkeeping includes maintaining
records pertaining to revenue and cash
records, end-of-day reports, computer room
visitor’s logs, details of patron disputes,
device or game performance reports, etc.
Operators must maintain such records for
at least five years after the records are made.
Taxation
Taxation requirements assure that the
revenues from mobile gaming are treated
consistently with other types of gaming in
the casino. Each separate mobile communications device is subject to the same fees
and taxes as slot machines pursuant to NRS

463.375. Moreover, all revenue received
from the system must be attributed to the
licensee of the licensed gaming establishment and counted as part of the gross revenue of the licensee pursuant to NRS
463.370.8
Where from here?
While all of this sounds great in concept, this really is a limited experiment.
Some will rightfully debate whether the
location restrictions imposed by the legislation will make this an economically viable
venture. After all, how many casino patrons
sipping a margarita by the pool with a
handheld in tow will it take to overcome
the costs of the technology, licensing and
other costs? But those with foresight will
see this as a potential first step toward the
broader acceptance of mobile gaming in
the United States. While our British counterparts, for example, are likely to run
before they crawl, Nevadans are more traditional in their approach.
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