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MESSAGE FROM THE PRESIDENT
IMGL started the New Year where it left off in 2016 by offering its
Masterclass at the National Council of Legislators from Gaming States
(“NCLGS”) at the NCLGS winter meeting in Scottsdale, Arizona, on
January 6-8th, 2017. The IMGL Masterclass included panels on the
role of Regulators, Tribal Gaming Legal Issues with States, and eSports
and were well received.
On February 3, 2017, IMGL and the law firm of Kalff Katz
& Franssen hosted a pre-ICE gathering of gaming officials
and industry representatives at the Industrieele Groote Club in
Amsterdam, Holland. Over 150 guests attended this invitation
only gathering. Justin Franssen, IMGL Assistant Secretary and General Member
from Holland, was the host and did a fantastic job. Featured speakers were Erwin
van Lambaart, CEO of Holland Casino, Peter-Paul de Goeg, Managing Director of
Lottomate and Marja Appelman, head of the Holland Casino Commission. It was a
very informative meeting and great networking event.
Then it was on to London for the Annual ICE conference (February 7-9) in London,
England, at the ExCel center. IMGL once again held a Masterclass at ICE which
was very well attended with 221 attendees (extra chairs needed to be brought into
the conference room!) and included panels on worldwide developments, anti-money
laundering and the effect that Brexit and the election of Donald Trump would have
on the gaming industry. IMGL also had its annual ICE reception at Merchant Taylors’
Hall in London and experienced the largest crowd ever to attend the reception.
Our thanks to member Tony Coles and his firm Gordon Dadds for co-hosting the
reception. It was not only a great location but a fascinating historical venue.
However, perhaps the biggest news of the new year is IMGL’s entering into a
Memorandum of Understanding with Clarion Event Limited which gives IMGL the
option to conduct Masterclasses at all Clarion events. We are very excited about this
partnership and the opportunity to extend the reach of the IMGL brand. If any of our
members are interested in participating or organizing any of these Masterclasses, please
contact Joerg Hoffman, our past President, who is coordinating our Masterclasses and
our Executive Director Sue McNabb. We have posted on the IMGL website a list of
the confirmed future IMGL Masterclasses for 2017 as well as the Clarion events where
IMGL will have the option of conducting a Masterclass.
Finally, our fall conference will be held in Copenhagen, Denmark, September
10-12th, 2017. Please mark your calendars accordingly. As you can tell, 2017 will be a
very busy and exciting year for IMGL.
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BY PETER CZEGLEDY, PARTNER, AIRD & BERLIS LLP

eSports Gambling

A Global Explosion, a Domestic Opportunity
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Both traditional gambling-based
businesses and video gaming-based
businesses continue to navigate the
challenges that increasing consumer
demands for creative and immersive
experiences, changing demographics and
maturing business models have created
for them. In both industries, the impetus
for innovation and the pressure to be a
part of disruptive technologies is pressing
- and the associated search for revenue
stream diversification is continual. At the
intersection of these industries lies eSports
– an activity that many feel holds promise
as a bellwether for evolutionary shifts of
historic business paradigms in both cases.

eSports, or competitive video gaming, is
unquestionably on the rise. Although its genesis
lies in ad hoc communities that developed
around a few video gaming titles, furthered by the
marketing efforts of their respective publishers,
it has out-grown such antecedents - eSports
tournaments now sell out arenas and attract online
viewership numbers that capably compete with
traditional sports leagues.1 60% of eSports viewers
are aged between 25-39, and 43% have household
incomes of US$75,000 or higher.2 14% of North
Americans aged 21-35 watch eSports, approaching
hockey viewership in the same demographic
(18%).3 In other words, competitive video gaming
is now a very “adult” business.
It should surprise no one that an activity built
around competitive play and culminating in
definitive and measurable outcomes has also
attracted the scrutiny and interest of persons
interested in gambling on those outcomes in
the same fashion as they have historically done
with traditional sports and gaming activities.4
However, as has unfortunately been the case in
other technologically advanced areas of gambling
endeavour, in Canada such gambling activity has
proceeded tentatively.
Only three of ten Canadian provincial
governmentally licensed and regulated operators
make available gambling on eSports. Such
offerings are sparse in many respects. The
gaming titles are few in number, the betting
options rudimentary, the social interactivity
elements underwhelming, and the community
connections fragmented or non-existent.
Independent, non-governmental operators, either
regulated in foreign jurisdictions or operating
on an unregulated basis, and carrying more
developed and diverse product and experience
offerings, have instead captured the bulk of
the Canadian eSports gambling market share.
Canadian residents have willingly migrated to
such operators’ businesses in their search for
quality, diversity and authenticity of experience.
Meanwhile, government regulators and other
industry representatives have grown frustrated
over the insufficiency of Canada’s legislative and
regulatory structure, generally designed before
the advent of the personal computer and the
Internet, to deal with this new area of activity.
This article summarizes the state of play in
Canadian eSports gambling by surveying the
available Canadian offerings, reviewing the
position and concerns of Canadian regulators,
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and considering the possible future of the
industry, all with a view to encouraging
the public and private sectors to collaborate
on developing a regulated, best-in-class
Canadian approach to this significant
business opportunity. To understand
the context in which this may occur,
it is first useful to recognize eSports
gambling’s diversity, breadth and unique
characteristics.
eSports Gambling Formats
eSports gambling formats vary, but
are largely dominated by four general
groupings: (i) skins and in-game item
eSports betting, (ii) eSportsbook betting,
(iii) fantasy eSports betting, and (iv)
challenge betting.
The majority of eSports-based betting
historically has not involved traditional
cash exchanges – instead, it has relied on the
exchange of non-cash items called “skins”
or “in-game” items5 - items that have value
within the context of a particular game
(for example, a specific weapon or custom
colour scheme), which are transferable and
may often be bought and sold for cash
via secondary markets (or purchased via
an internal currency acquired within the
game itself). Skins are created by game
publishers and (initially) earned during
game play. The value of a skin is initially
dependent on the challenge involved in
earning it and its rarity (which attributes
are often causally connected). However,
skins have different market dynamics than
cash. In a gambling context, they may be
particularly attractive to individuals who
cannot readily access the electronic cash
system (e.g., minors or others with limited
access to credit cards and traditional
electronic banking systems). Skins also
may simultaneously have different values
for different people, because their value to
a current owner may erode over time due
to personal familiarity (as skins are often
partially valued for novelty), regardless of
their value on the external market. Because
skins are tied to particular publishers
and gaming titles, changes in gameplay
mechanics or the lifecycle of a particular
title can also immediately impact their
value. Such attributes create very different
acquisition, retention and divestment
6 | CANADIAN GAMING LAWYER MAGAZINE

motivations for holders than exist in
traditional currency-based systems, and
typically create incentives for a holder to
transfer or monetize skins more quickly.6
Accordingly, skin betting has moved
beyond the confines of game play to a point
where skins are used as a near-currency
substitute on a variety of betting sites
involving gambling activities unrelated
to the original games under which they
were created, including coin flip games,
lotteries/sweepstakes and casino games.
As a consequence, although skins are
essentially a medium of exchange, and not
a gambling format per se, their ubiquitous
and critical role in the development of
eSports gambling merit their treatment
as a type of gambling unto itself. The
2016 total worldwide skin betting handle
was estimated to exceed $6B, but this
may have been its highpoint.7 A number
of significant events in 2016, including
increased scrutiny 8 and signif icant
corporate action by and litigation involving
the pre-eminent eSports portal,9 has led
to the shutdown of a number of skin
betting sites, leaving in their wake debate
over the long term suitability and viability
of the format. These circumstances,
combined with the advent of more robust
cash and crypto-currency-based eSports
gambling offerings, will likely hasten the
end of the dominance of skin betting.
Notwithstanding this possibility, most
industry experts think that skin betting
will likely remain an element of the
functional eSports gambling environment.
Although skin betting still forms the
greatest percentage share of eSportsbased gambling, eSportsbook betting,
relying on cash-based considerations,
is more widely seen and understood
by the general populace. eSportsbook
betting is offered through two general
types of businesses: The first consisting
of traditional established sportsbooks
that have experience with real-world
sports gambling and have largely sought
to apply their usual practices to eSports
as an expansion of their historic product
mix, and the second being new service
providers that have begun operations
focussing exclusively on eSports. Such
eSportsbooks offer a variety of bet types,

including outright bets (betting on a
tournament winner), match bets (betting
on the outcome of a single match between
two competitors or teams), parlay bets
(betting based on multiple outcomes) and
in-play bets (betting on specific events
or attributes, e.g. “first kill”, “first tower”,
“first-to-flag”, etc.). Almost all betting via
eSportsbooks is carried out in cash-based
transactions, with a steadily growing use
of crypto-currencies, such as bit-coin. The
2016 total worldwide eSportbooks betting
handle has been estimated to be $649MM,
a figure projected to quadruple by 2020.10
While eSportsbooks have a limited history,
they have expanded at a prodigious pace
within the last five years, and are seen
by many as ultimately being the leading
eSports gambling format in the future.
A third eSports gambling format is
Fantasy eSports – which is broadly similar
to traditional fantasy sports. As in its
precursor, the dominant product class is
daily fantasy eSports. Participants create a
team of eSports professionals that compete
in a given event or group of events
and receive point scores based on their
performances, with the highest aggregate
score winning. The industry is relatively
new and limited in nature, focussing on
the most prominent gaming titles. The
2016 total worldwide fantasy eSports
betting handle has been estimated to be
under $10MM.11
Challenge betting in an eSports context
is typically considered to be similar to other
predominantly skills-based gambling
endeavours – participants pay entry fees to
enter tournaments that allow winnings to
be paid out based on the degree of success
that the participant has in the tournament,
with an entrance fee paid to the organizer.
Challenge betting may also occur in a
face-to-face setting in an eSports lounge
or similar venue or online. The 2016
total worldwide eSports challenge betting
handle has been estimated to be under
$25MM.
eSports Gambling Operations in
Canada
Canada is the 9th-largest national market
for general participation in eSports.13
Without specific data available to support it,
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it is unclear what the size of the associated
Canadian eSports gambling market is.
However, given its general ranking within
the eSports industry, there is a compelling
case to be made that a similarly significant
portion of the eSports gambling market
is based on Canadian bets.14 Accordingly,
it would be logical to assume that several
millions of dollars are already at stake in
the Canadian eSports gambling market.
So far however, only two governmentally
authorized eSportsbook offerings, serving
three Canadian provinces, are on offer.
The first is through the Province of
British Columbia’s PlayNow platform
(which is also available to Manitobans)
and the second through the Province of
Quebec’s Mise-o-Jeu offering. The British
Columbia PlayNow version includes
eSports gambling within its general sports
category, and is limited to CS:GO, League
of Legends, DOTA 2 and Starcraft 2
-based bets. Such betting is positioned
as a “novelty” bet, a designation which
limits maximum payouts to $25,000.
Only match-outcome bets are accepted.

Participants are required to be 19 years
of age or older and must be within the
province when betting. The Quebec
Mise-o-Jeu version also includes eSports
within its general Sports offering, and is
limited to the same gaming titles-based
bets. Its eSports bets are also limited to
match-outcomes, and Quebec similarly
accepts single event betting. Participants
are required to be 18 years of age or older
and residents of the province.
As noted, both provinces currently
accept eSports bets on a single event basis.
The policy position underlying such
approach is not completely clear. Given
the prohibition on bookmaking for single
sport events imposed under paragraph
207(4)(b) of the Criminal Code, it would
normally follow that (at least for the time
being) such jurisdictions had determined
that eSports constituted “games”, rather
than “sports” – as a characterization as a
“sport” would trigger the need for parlay
bets. Commentators have, however,
noted that the French language version of
paragraph 207(4)(b), which is the Quebec

government’s preferred point of reference,
reflects different wording from that of
the English language version, and can be
interpreted in a less restrictive fashion –
with the effect that a parlay bet requirement
may not be required in relation to sports
betting. Accordingly, particularly in
relation to Quebec, in the absence of a
clear public articulation of the underlying
policy position, making assumptions as to
the basis for a province’s eSports gambling
approach may be foolhardy.
Canadian government-regulated
eSports gambling under other formats
is even more limited. In late 2016, Great
Canadian Gaming Corporation opened
the first (and currently only) dedicated
eSports lounge at a Canadian casino15 to
provide challenge betting in a regulated
brick-and-mortar gambling environment.
Notwithstanding the operator’s avowed
commitment to the community, the
venture remains in its early stages of
development. Conversely, skins betting
and fantasy eSports are simply not offered
under any Canadian regulatory umbrella.
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The majority of eSports gambling by
Canadians, under any format, is carried
out through private online businesses
that are operated and regulated in foreign
jurisdictions. Leading private operators
include dedicated eSportsbooks Unikrn
and Pinnacle and general sportsbooks
SkyBet, Bet365, Betway, Ladbrokes and
Paddy Power under the eSportsbook betting
format. FanDuel, DraftKings and eSports
Pools are some of the leading operators under
the fantasy eSports betting format. While
Canadian governmental operators currently
list their eSports betting offerings as part of
their general sports betting category, such
leading private operators tailor their offerings
to appeal specifically to the eSports industry
and consumer, beginning with dedicated
websites or portals, and providing pool
betting, industry news, customer forums/
blogs, user-generated content, and virtual
goods management. The offering and
interface is carefully customized to the player
demographic and gamer/eSports cultural
ethos. Such operators also offer larger
player pools/greater liquidity, varied deposit
methods, signup bonuses, a larger number of
gaming titles to bet on, more varied betting
options, and larger potential payouts, than
their regulated Canadian counterparts. As
long as a majority of Canadian residents
do not have access to Canadian regulated
eSports offerings and while the diversity
and innovativeness of such offerings that
are available lag behind that of foreignbased private industry operators, Canadian
residents are unlikely to alter their preferred
eSports gambling venues of choice.
The Canadian Regulatory Position on
eSports Gambling
The leading regulatory jurisdictions in
eSports gambling worldwide are generally
recognized to be those of the United
Kingdom, Australia and the State of
Nevada. However, the rapid growth of
eSports has been monitored by gambling
regulators worldwide, including those in
Canada.
Given that they are the only provinces
with meaningful Canadian–regulated
eSports gaming offerings, the authorities
in British Columbia and Quebec are likely
the Canadian regulators most advanced
8 | CANADIAN GAMING LAWYER MAGAZINE

in their deliberations on the eSports
gambling industry, while the majority of
others are maintaining a “watching brief”
or are in the midst of a policy review.
There is, however, a clear desire to foster
national discussion and create a broader
regulatory strategy – as a consequence of
which the Federal/Provincial/Territorial
Coordinating Committee of Senior
Officials (CCSO) Working Group on
Gambling has struck a subcommittee on
online gambling that is turning its mind
to, among other things, eSports issues.
The subcommittee is expected to report
back to the CCSO in 2018, suggesting
that no consensus model can emerge until
some subsequent date.
In the opinion of this author, Canadian
regulators nevertheless face a quandary.
eSports gambling remains a largely new or
unknown activity for most Canadians who
are not already part of the core gaming and
eSports culture. As a consequence, political
engagement is marginal or non-existent,
limiting policy development. Budgets for
new initiatives are constrained. Relevant
statistics on a national basis are hard to
find, of limited scope, or little more than
anecdotal. Registered or licensed domestic
operations are generally of a nature
that does not lend itself to presenting
u n i qu e el e m e nt s b e y o n d t h o s e
associated with traditional sportsbooks,
providing nominal case study value.
The application of Canadian law to
eSports gambling is untested, and
t he ent husia sm for en forcement
questionable. Furthermore, the market
dominance of foreign-based private
industry operators presents Canadian
regulators with the same issues that they
historically have faced in connection
w ith on line g a mbling g enera lly.
Consequently, despite best attempts to
the contrary, Canadian regulators likely
face challenges ahead in addressing
eSports gambling as adroitly as they
might desire.
Nevertheless, Canadian regulators
unanimously flag similar concerns that they
foresee as pertinent to eSports gambling,
whether such activities are currently
regulated by them or not. Key perceived
issues cited include:

• Participation by Minors – The threat
that eSports gambling is easily accessible
and attractive to minors, promoting
underage gambling.
• Blurred Lines between Gaming
and Gambling – The consideration
that eSports gambling is insufficiently
delineated from the playing of eSports
games.
• Game Stability – The concern over
the underlying activity being new,
unregulated, and subject to continual
change.
• Game Integrity - Uncertainty over
match-fixing, doping, collusion between
competitors, and outcome distortions
caused by competitors “quitting” midgame
• Setting Lines and Handling Payouts
– A lack of confidence in setting betting
lines and managing payouts in a new and
dynamic context.
Such concerns generally echo those raised
by regulators in other jurisdictions. To
a certain extent, many of these issues
are already increasingly being addressed
internally within the greater eSports
industry, through the adoption of
standardized gameplay equipment, systems
and protocols, competitor protections,
responsible gambling initiatives, bettor
verification requirements, and other more
stringent practices typical of regulated
businesses. The entrance of significant
financial investors, media concerns,
traditional professional sports and gambling
businesses and others into the area, many of
which are themselves heavily regulated in
other areas, will no doubt create a further
impetus for evolution.
Future Canadian eSports Gambling
Developments
The development of eSports gambling
in Canada clearly will be impacted by
the legal question of whether eSports are
“sports” or “games”. The nomenclature
of eSports certainly predisposes one to
assume that they are sports. Concurrently,
many of the facets of traditional sporting
activities are reflected in eSports (play
occurring in each case between teams of
professional competitors, organized into
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professional leagues, often playing to large
public audiences, broadcast and viewed
widely, with successful outcomes based on
team high-score performances or victories,
involving complex strategy, endurance,
reflexes and extensive training). However,
others have questioned this assumption,
primarily on account of a view that the
physical activity associated with the pursuit
fails to rise to the level typified by traditional
sports. The Canadian government
regulators and operators, even those that
are already involved in eSports gambling,
have not committed fully to one stance or
another in a public fashion - the question
is clearly still under study by them to some
extent. The eSports community itself
naturally has been less inclined to ruminate
over the issue, considering the distinction an
artificial one – driven largely by mainstream
public views and acceptance. But, as long
as the Canadian Criminal Code remains
in its present state, the matter is unlikely to
recede, given that its determination has such
clear consequences on the nature of the
regulated betting offering that can be made.
As noted earlier, a lack of Canadian
regulated eSports gambling offerings
has not held back private industry. While
recent events in the skin betting area have
caused setbacks for that format, real money
gambling and the use of crypto-currencies
via eSportsbooks are largely expected to
take up the slack. Tournaments, leagues,
lounges and other venues, all specifically
focussed on eSports, continue to
proliferate. Public viewership and societal
acceptance continue to expand. Financing
for private industry expansion is becoming
more readily available, with a number
of Canadian private equity and other
investors actively interested in participating
in what is perceived as a future-oriented,
early-stage industry.
At the same time, the nature of eSports
gambling offerings are expected to
evolve. Static odds are increasingly being

replaced by more fluid processes, with
in-game betting using shifting odds
soon upon us. This evolution will likely
be driven by direct linkages between
playing platform data and analytic
programs, largely removing the subjective
human element from the assessment
process. Such changes are facilitated
by an important feature of eSports –
gameplay in eSports originates in an
electronic environment and requires
no translation from an alternate sphere
of existence. Theoretically, it should
allow signif icantly greater outcome
predictive precision, a continual goal of
all gambling businesses.
eSports gambling is more than simply
a new game, sport or other variation on
an existing activity that is already a part of
the traditional culture of historic gambling
businesses. eSports arguably represents a
paradigm shift in the nature of recreational
activities that people like to participate
in, view, and ultimately bet on. This has
not been lost on traditional gambling
businesses, but they grapple with how they
can incorporate it into their current offerings
and monetize it in a legally permissible
manner, within the scope of their
regulated operations. Adapting to cultural
change, which eSports surely represents,
is inevitably challenging. Although some
casinos have hosted successful eSports
tournaments on a one-off basis, anecdotal
evidence suggests that eSports participants
are less prone to migrate to other games
on the floor or spend meaningfully on
food and beverages when compared to the
average casino visitor. In an online setting,
similar evidence appears to indicate that
eSports gambling patrons are less likely
to simultaneously bet on other gambling
categories as other players. If accurate, these
attributes imply that the future success
of eSports-related gambling businesses
is heavily dependent on their ability to
present an experience that is accepting,

1. The leading streaming platform for eSports, www.twitch.tv , reports
over 100 million viewers a month, trailing only Netflix, Google, and
Apple in online video traffic.
2. Mindshare North America, 2016.
3. NewZoo, 2017.
4. In fact, a recent survey found that 18% of eSports viewers have bet
on tournament outcomes – See Eilers & Krejcik Gaming / Narus
Advisors, 2016.
5. For purposes of the remainder of this article, the term “skins” is used to
collectively refer to both skins and other game items, notwithstanding
that the former is a subset of the latter.

6. It is worthwhile noting that there is also a nascent market for
cryptocurrency-based eSports gambling, using platforms like Bitcoin.
7. eSports Betting: Overview of the Market and Frequently Asked
Questions – eSports Betting Report, Chris Grove, April 25, 2016.
8. Particularly as a result of “Virtual Weapons are Turning Teen Gamers
into Serious Gamblers”, Brustein, Joshua and Novy-Williams, Eben,
Bloomberg BusinessWeek, April 20, 2016.
9. Valve Corporation, the game developer behind CS:GO, after being
served under a class-action proceeding, notified 23 betting sites in
July 2016 to cease and desist use of its “Steam” platform to conduct
commercial gambling activities. A number of leading skin betting sites

understanding and dedicated to the gamer
and eSports culture, independent of preexisting business paradigms and facilities.
Conclusion
eSports, and by extension eSports
gambling, are likely to continue to grow
in scope and complexity. Canadian
legislatures, regulators, policymakers and
operators currently have an opportunity
to participate in and shape that growth, or
to fall behind. All of these parties however
face challenges imposed by a legislative
and regulatory system that historically
has been ill-equipped to rapidly adjust
to technological innovation and cultural
change in the gambling industry. The
consequences of slow action however are
likely to be a loss of business opportunity,
increased consumer risks, reduced tax
revenues and limited or non-existent
oversight. Given that eSports gambling
is still a relatively young industry, there
remains ample opportunity to avoid
such consequences through concerted,
coordinated action. It is hoped that this
will indeed bear out. CGL
Peter Czegledy is a partner at Aird & Berlis
LLP and a member of the firm’s Corporate/
Commercial Group. Peter's practice includes
assisting a spectrum of clients ranging from startup private businesses to large multinationals. His
work is focused in four key areas: mergers and
acquisitions, high technology businesses, financing
and gaming. Peter’s expertise in the area of gaming
law includes experience both in the acquisition/
establishment phase and as ongoing corporate
counsel managing compliance with the applicable
regulatory regimes and advising on technological
applications in the area. He has acted in both
private transactions and public procurements, and
has represented a multitude of leading participants
in the casino, track, i-gaming, mobile gaming
and social gaming spheres of industry. Peter is
recognized in The Best Lawyers in Canada in
the field of Gaming Law.
have since either shut down or suspended operations.
10. Eilers & Krejcik Gaming / Narus Advisors, 2016.
11. Supra, note 7.
12. Supra, Note 7.
13. NewZoo, 2016.
14. While national cultural and societal norms and practices may have a
distinct impact on the propensity to gamble, such attributes are unlikely
to significantly impact participation rates based on traditional gambling
statistics.
15. The eSports Lounge at Elements Casino in Surrey, British Columbia.
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BY ANDREW COTTON

BREXIT: The Process So Far And What Will Be

The Impact On The Online
Gambling Industry?

On 23rd June 2016 the UK electorate voted by a proportion of 52% to 48% to leave the European
Union (“EU”). The Cameron government made a manifesto commitment to hold an in/out referendum
to settle the question of the UK’s membership, hoping that the “re-negotiation” of several conditions of
membership would stem the rise of the UK Independence Party and secure a vote to remain. David
Cameron and his advisers clearly misread the mood of large areas of England and Wales, which voted
heavily to leave. Scotland voted to remain along with Northern Ireland and the implications of the split
vote are as yet unclear given that it has resulted in the Scottish First Minister’s demand for a second
independence referendum. In the following paragraphs I will review the background to the triggering of
the Brexit process, which occurred on 29th March 2017, and then highlight some of the issues for the
online gambling industry. However, it is likely to be some time before the full implications can be assessed.
Commencing the Brexit Process
Not only was the referendum result
unexpected but it soon became clear that
the Cameron government had made no
contingency for a leave vote and the first
step by the government was to establish
a Department for the Exiting of the
European Union. The Department was
charged with reviewing all legislation that
would be impacted by the UK leaving
the EU and also drawing up details of the
revised arrangements that would need to
10 | CANADIAN GAMING LAWYER MAGAZINE

be negotiated with the other member states
during the two year period permitted under
the Lisbon Treaty. The Treaty, which was
signed by all EU members in December
2007, established a formal process for a
member state to leave the EU and was
implemented in December 2009. It is
Article 50 of the Lisbon Treaty that governs
the process.
Following Theresa May’s election as
the new Conservative Party leader she
was invited to form a government by Her

Majesty the Queen. The new Prime
Minister made clear from the outset
that “Brexit meant Brexit” and that she
would implement the will of the people
to leave the EU. However, for a period
of several months in the autumn of 2016
the Prime Minister and government
provided no detail of how the Article
50 process would be conducted. When
pressed the government repeatedly
stated that as no member state had
ever left the EU it was not possible,
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at that stage, to provide detail of the
government’s negotiating position or when
the process would be commenced. When
the government finally announced that
it would use powers under the “Crown’s
Prerogative” to give notice under Article
50 by the end of March 2017, proceedings
to judicially review the Secretary of State’s
intention to proceed in that manner were
initiated by interested parties.
The Gina Miller case - the
constitutional position in the UK 1
On 3rd November 2016 the Divisional
Court ruled that as a matter of the
constitutional law of the United Kingdom,
the Crown, acting through the executive
government of the day, has no power to
use its prerogative powers to give notice
pursuant to Article 50(2) for the UK to
cease to be a member of the EU. An Act
of Parliament was required to authorise the
government to give the requisite notice.
The decision was unsuccessfully appealed
by the government, under agreed fast track
arrangements, to the Supreme Court. The
Supreme Court’s judgment was delivered
on 24th January 2017.
The UK joined the then European
Communities in 1973. The court
had specific regard to the European
Communities Act 1972 (“1972 Act”),
which gave effect to Community law in
the UK and conferred rights on British
nationals and also non-British EU
nationals exercising EU Treaty rights. The
European Union Referendum Act 2015,
which implemented the Conservative
party manifesto commitments in the 2015
general election to hold an in/out vote made
no provision for the consequences of either
outcome of the referendum. As a result the
Supreme Court ruled that the requisite
change in the law could be made in the only
way in which the constitution permitted,
namely parliamentary legislation. As a
result of the decision the government
laid the European Union (Notification
of Withdrawal) Bill before Parliament,
which had its first reading in the House of
Commons on 26th January 2017. The Bill
completed its parliamentary passage on 7th

March 2017 and received Royal Assent and
became law on 16th March 2017.
The Article 50 Process
One of the issues that the UK government,
and indeed the other 27 member states
have faced is that Article 50 is short and
contains very little detail of the process
that shall be followed where a member
state notifies its intention to leave the EU.
It comprises only 5 paragraphs.
The first states:
1) Any Member State may decide to
withdraw from the Union in accordance
with its own constitutional requirements;
Paragraph 2 reads:
2) A Member State which decides to
withdraw shall notify the European
Council of its intention. In the light of
the guidelines provided by the European
Council, the Union shall negotiate
and conclude an agreement with the
State, setting out the arrangements for
its withdrawal, taking account of the
framework for its future relationship
with the Union……It shall be concluded
on behalf of the Union by the Council,
acting by a qualified majority, after
obtaining the consent of the European
Parliament.
The article also provides that the
European Treaties will cease to apply to the
State in question from the date of the entry
into force of the withdrawal agreement, or
two years after the notification in paragraph
2, unless the European Council and the
Member State unanimously decide to
extend the period.
Theresa May triggered Article 50
on 29th March 2017 in a six page letter
to Donald Tusk, President of the EU
Council2 , which was hand-delivered by
UK’s Envoy to the EU, Sir Tim Barrow.
On 31st March President Tusk issued the
guidelines referenced in Article 50(2) to the
other 27 member states4. Two paragraph
are worthy of specific note:
“The United Kingdom's decision to leave
the Union creates significant uncertainties
that have the potential to cause disruption,

in particular in the UK but also in other
Member States. Citizens who have built
their lives on the basis of rights flowing
from the British membership of the EU
face the prospect of losing those rights.
Businesses and other stakeholders will lose
the predictability and certainty that come
with EU law. With this in mind, we must
proceed according to a phased approach
giving priority to an orderly withdrawal.
In these negotiations the Union will act
as one. It will be constructive throughout
and will strive to find an agreement.
This is in the best interest of both sides.
The Union will work hard to achieve
that outcome, but it will prepare itself to
be able to handle the situation also if the
negotiations were to fail.”
What is the UK’s position during the
negotiation period?
The UK remains a full member of the EU
until the Article 50 process concludes and
during that period is required to implement
all EU legislation, in accordance with its
treaty obligations. The government has
already announced that the next Queen’s
Speech, announcing legislation for the
next parliamentary session will include a
“Great Repeal Bill”, which will primarily
repeal the 1972 Act but will also preserve
EU legislation that has been implemented
as UK law under the 1972 Act until
parliament can scrutinise whether the
legislation is to be retained.
What will be the impact on crossborder gambling?
At this stage it is too early to predict with
any certainty the impact on the gambling
industry. Under current arrangements
gambling is excluded from the Directive on
Electronic Commerce and the European
Court of Justice has repeatedly ruled that
member states are able to implement
their own licensing regimes for gambling
services, having regard to the differing
political, moral and religious views on
gambling throughout the EU. There is
no requirement for mutual recognition of
remote gambling licences between member
states and this was one of the issues raised in
SUMMER 2017 | 11
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the challenge to the implementation of the
new remote licensing regime introduced
by the UK government by the Gambling
(Licensing and Advertising) Act 2014
(“2014 Act”).
The Gibraltar Betting and Gaming
Association was granted permission to
judicially review the legislation introduced
by Secretary of State for Culture, Media and
Sport and the regulatory regime imposed
by the Gambling Commission. 5 The
Administrative Court held that the regime
set out in the 2014 Act for the regulation
of remote gambling in Great Britain was
neither unlawful under domestic law nor a
disproportionate restriction on the freedom
to provide services guaranteed by Article
56 of the Treaty on the Functioning of the
European Union (“TFEU”). Ironically,
given Brexit, the legislation was passed to
remove the recognition of the laws about
gambling in other European Economic
Area (“EEA”) member states, Gibraltar
and the white-listed jurisdictions that were
approved when the Gambling Act 2005 was
implemented.
Indeed the status of Gibraltar and the fact
that it will leave the EU at the same time as
the UK is one of the key current issues for
the online gambling industry. Most of the
largest remote gambling operators into the
UK market are based in Gibraltar. In excess
of 12,000 staff employed in the industry on
the Rock live in Spain and have to commute
over the border every day. The UK
government have recently confirmed that
they will protect the rights that Gibraltarians
enjoy but the potential impact on the online
industry is enormous should Spain close
the border, as has happened before. The
Spanish authorities have recently installed
new controls at the border and are currently
undertaking enhanced and time consuming
passport checks, which often result in 4
hour delays in staff reaching their Gibraltar
offices. Additionally, the guidelines issued
by the European Council under Article
50 have effectively given Spain a veto over
1.
2.
3.
4
5.

the arrangements that need to be agreed
by all member states. Spain also has
issues over the differential tax rates that
apply either side of the border. In the past
few weeks one of the largest operators
based in Gibraltar has signalled that it is
reviewing whether to re-locate to another
EU jurisdiction.
Another critical issue that has to be
addressed is the requirement in several
EU jurisdictions for the operator to be
based in the EEA and/or requirements
for servers to be based within the EEA.
It is extremely unlikely that the interests
of the online gambling industry will be
high on the UK government’s agenda
for the negotiated arrangements to be
addressed under Article 50. The industry
is therefore going to have to take the lead
in persuading EU gambling regulators
to negotiate on-going reciprocal
arrangements.
Lastly, there is the question of what EU
legislation will be maintained by the UK
once it leaves, given that over the past 40 years
so much EU legislation has been applied
as UK law, as required by the Treaties.
Inevitably some EU law will need to be
maintained if the UK agrees to remain
part of EU-wide organisations and UK
producers and service providers will
need to continue to comply with EU
requirements for goods and products
if they are to continue to sell into the
EU. It is acknowledged that most EU
consumer protection legislation is likely
to be maintained in the UK. Indeed,
those now licensed by the Gambling
Commission are required to comply
with the UK’s consumer protection
laws in transacting with UK customers
and not the laws of the jurisdiction in
which they are established.
There are two specific areas which
are the subject of recently revised EU
legislation and that directly impact on
gambling operators throughout the
EU, namely Anti-Money Laundering

controls and Data Protection laws. The
UK is required to implement both the
4th AML Directive (“4AMLD”) and
the General Data Protection Regulation
(“GDPR”) during the two year negotiation
period. Draft legislation to transpose the
4AMLD into UK law is about to be laid
before parliament and is required to be
implemented by 26th June 2017. The
GDPR, being a regulation, takes direct
effect in all EU states on 25th May 2018.
The regulation introduces requirements
for gambling service providers to register
under data protection laws in those
jurisdictions within the EU where they
transact with customers, replacing the
current requirement to register in the EU
jurisdiction in which they are established
and hold customer data. In turn, this
will then require the UK to negotiate, as
part of the Brexit arrangements, specific
recognition of the UK’s data protection
requirements as being “adequate” under
the provisions of the regulation and
treating the UK as a safe harbour when
data is moved in and out of the UK.
Conclusion
The Brexit process has now been triggered
but it is far too early to predict, with any
certainty, the impact on the European
remote gambling market. Hopefully, in 12
to 18 months’ time, once the negotiation
process has advanced, it will be possible to
provide greater detail of the matters that will
impact on gambling operators who transact
with customers in Great Britain, once the
UK leaves the EU. CGL
Andrew Cotton is the Director of Betting and
Gaming in the Regulatory Solutions Team at
Gordon Dadds LLP, London. Andrew worked
as in-house counsel in the gaming industry for over
15 years before moving into private practice 4 years
ago. He has over 35 years’ experience as a gaming
and liquor licensing lawyer and deals with all
aspects of land based and remote gaming licensing
and specialises in regulatory compliance.

R. (on the application of Miller) v Secretary of State for Exiting the European Union [2017] UKSU 5
https://www.gov.uk/government/publications/prime-ministers-letter-to-donald-tusk-triggering-article-50
http://g8fip1kplyr33r3krz5b97d1.wpengine.netdna-cdn.com/wp-content/uploads/2017/03/FullText.pdf
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32000L0031 see Article 1 Paragraph 5 for exemptions
Gibraltar Betting & Gaming Association Ltd v Secretary of State for Culture, Media and Sport QBD(Administrative Court) 10 October 2014. Neutral Citation Number: [2014] EWHC 3236 (Admin), Case No:
CO/3807/2014

12 | CANADIAN GAMING LAWYER MAGAZINE

FEATURE

BY DANIELLE BUSH (PARTNER) AND KONSTANTIN STAROSTIN (ASSOCIATE)

The Phantom of Single Game

Betting in Canada

According to estimates by the Canadian Gaming Association (“CGA”), Canadians bet in excess of $10 billion
annually with illegal bookies and another $4 billion through offshore online sports betting companies, with only
5% of sports betting in Canada being conducted through provincially-regulated betting and lottery schemes.
This money not only represents potential
revenue lost to the government, but is also
believed to directly contribute to organized
crime. As a result, one topic that has garnered
considerable attention over the past few years
has been the prohibition on single-event
betting, by what many view as an antiquated
approach under the current legal system.
Beginning with a near-complete
prohibition on all forms of gambling in the
early days of Confederation, the law has
inched slowly forward and now permits,
under Section 207 of the Criminal Code
of Canada (the “Code”), the “creation” and
“operation” of lotteries run by a province
or under license by charitable or religious
organization in the province. However,
despite the evolution of societal attitudes with
respect to gaming—a 2012 study conducted
by Ipsos Reid found that 64% of Canadians
support the legalization of single event
sports betting—the law in Canada currently
prohibits wagering on the outcome of a
single sporting event under section 207(4)
(b) of the Code, and instead requires players
to place a combined bet on a minimum of
three events, all of which the player must
correctly predict in order to win—a method
of wagering known as parlay betting.
With the gradual shift in public opinion
towards gambling and sensing the
opportunity to effectively regulate a product
that a growing number of Canadians wish
to have access to, several attempts have been
made to remove the outdated prohibition

on single-game betting in recent years—
none of which have, as of yet, borne fruit.
In 2011, Bill C-290 was introduced by
means of a private member’s bill. C-290
proposed to amend the Criminal Code
to allow for wagering on the outcome
of a single sporting event, race or fight.
The bill unanimously passed the House
of Commons and entered the Senate in
March 2012. However, despite seemingly
widespread support, the bill languished
in the Senate for 3 years, before finally
dying on the table with the call of the
federal election in 2015. It appears that the
primary opposition to the bill came from
members of Canada’s Conservative Party
who, backed by the support of several
major league sports organizations, argued
that the bill would jeopardize the integrity
of sporting events by making them more
susceptible to match-fixing.
Another attempt was made to amend
the same provisions of the Code in 2016
with Bill C-221, the Safe and Regulated
Sports Betting Act. This time however
it was members of the Liberal party who
opposed the bill, even though the Liberal
members had supported the earlier Bill
C-290. In similar fashion, and with the
support of the major sports leagues, the
Liberal government (with a majority in
Parliament) argued that “legalizing singleevent sports betting could encourage
gamblers to fix games”. Despite claims by its
proponents that the bill would have created

or saved at least 250 jobs and brought in a
much-needed source of revenue for the
government, Bill C-221 failed to pass the
House of Commons.
Implications – Where We’re Going
With this latest setback, the door seems to have
closed—at least in the immediately foreseeable
future—on the legalization of single-event
betting in Canada. Joe Comartin, the MP
who sponsored Bill C-290 has retired, while
Brian Masse, the MP who sponsored Bill
C-221 has not indicated whether he would
re-introduce the bill after the next election,
should he remain a sitting MP. Whether
anyone has the appetite to take up the cause
remains to be seen.
There are several implications arising from
the continued gridlock on this issue. Regardless
of the political rhetoric at both the federal and
at the provincial level, Canadian politicians
cannot continue to shy away from the fact that
online sports betting is big business and its
acceptance into the mainstream as a valid form
of entertainment (along with concomitant
revenue generation) is projected to grow
consistently for the foreseeable future. It is clear
that parlay betting has failed to prove popular
with Canadians. Competitive odds, combined
with the absence of the requirement to parlay
and the ease and plethora of available online
sports betting options, means Canadians
are increasingly sending revenue to offshore
operators that could be going instead into
provincial coffers.
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The problem is further exacerbated
because unless provincial regulators such
as Alcohol and Gaming Commission of
Ontario are able to regulate and oversee
online sports-betting and implement
responsible gaming measures to verify
the age of participants, implement checks
to prevent fraud or add controls to curb
addiction, there is little that can be done to
regulate the conduct of offshore operators,
arguably leaving Canadians vulnerable
unless they are using sites already regulated
by jurisdictions such as Britain. Ignoring
these issues means that revenues which
could have been used to promote a safe
and responsible experience for players,
create jobs and fund programs that provide
support or treatment for addiction are lost to
foreign operators with no stake in the wellbeing of Canadians.
Despite a recent survey that indicates that
an overwhelming three-quarters (76%)
of Canadians agree, either strongly or
somewhat, that legalizing single event sports
betting would bring in more revenue and
allow for greater oversight and regulation

of sports betting, there does not seem to
be a clear way forward at this time. Activity
surrounding the repeal or amendment of
Section 207(4)(b) has stalled and no one at
any level of government has, to date, shown
any real appetite for raising it again. The
reality is that in a world of online sports
betting that is growing rapidly and showing
no signs of stopping, a failure to respond
proactively, in a meaningful manner, will
only see more and more Canadians—and
their dollars—finding their way (virtually)
out of the country.
As Mr. Bill Rutsey said in a CGA Update
posted on the Association’s website on
February 7, 2017:
“[Single event sports betting] is needlessly
illegal in that our current and just past
federal governments have both ignored
the wishes and requests of the provinces
and the will of the majority of Canadians
across the country by failing to amend the
Criminal Code to allow single event sports
betting for purely partisan reasons.
Along with the provinces and the majority
of Canadians, single event sports betting has

been supported by the Canadian Chamber
of Commerce and the Canadian Labour
Congress. The International Olympic
Committee, the National Basketball
Association, and the Canadian Soccer
Association have called for the regulation of
sports wagering. Most American professional
leagues have changed or softened their
position on sports wagering.
Experts in responsible gambling, law
enforcement, and amateur sport all believe
that bringing regulatory oversight and control
to sports wagering is the best way to protect
people, athletes, and the integrity of sport.
Look at it this way: if no one is watching how
do you know what’s going on?”CGL
Danielle Bush is a partner at the law firm of
Miller Thomson LLP. Ms. Bush specializes
in all aspects of gaming law with a particular
emphasis on online gaming. Konstantin (Kosta)
Starostin is an associate in the Business Law group
at Miller Thomson LLP. Kosta has experience
with regulatory and commercial matters in a wide
range of regulated sectors, with an emphasis on the
gaming and alcoholic beverage industries.

Why take a chance?
At Dickinson Wright, we guarantee a full house of experienced
gaming attorneys - more than 25 lawyers who actively represent
gaming interests from strategically located offices in Washington,
D.C., Toronto, Phoenix, Nashville, Detroit and Lansing.

Robert W. Stocker II, Michael D. Lipton,
Peter H. Ellsworth, Dennis J. Whittlesey
Robert W. Stocker II and Michael D.
Lipton are Tier I gaming attorneys in
Chambers Global and all four lawyers
pictured here are listed in Best Lawyers.
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We provide a full range of highly sophisticated legal services
addressing the complex array of commercial gaming issues, as
well as issues unique to Native American and First Nations casinos
and related facilities - another reason Dickinson Wright has
earned its superior international reputation.
Contact:
Michael D. Lipton Q.C. at mdliptonqc@dickinsonwright.com
Robert W. Stocker II at rstocker@dickinsonwright.com
Dennis J. Whittlesey at dwhittlesey@dickinsonwright.com
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Extended to Gamblers

BY MICHAEL LIPTON AND CHANTAL CIPRIANO

Liability Potentially

Will the result of the controversial decision in Paton Estate v. Ontario Lottery and Gaming
Corporation1 (“OLGC”) impose a duty of care on the OLGC similar to the “commercial host”
duty of care that is owed by establishments serving alcohol?
The case arises out of the actions of a
solicitor’s clerk, who due to a chronic
gambling problem, stole millions of dollars
from the Paton Estate (the “Estate”) and
other clients of the solicitor’s firm by forging
documents, and selling Estate assets. Over
a fourteen month period, she lost millions
belonging to the Estate by playing at an
OLGC casino while misrepresenting herself
as a lawyer. The causes of action against
the OLGC included unjust enrichment,
negligence and knowing receipt of trust
funds for failure to scrutinize the source
of the clerk’s money and permitting a
compulsive gambler to continue gambling
at its casinos.
The motion court judge struck the
statement of claim on the grounds that the
clerk misrepresenting herself as a lawyer to
the operators of the OLGC’s casinos did not
lead to the conclusion that the OLGC had
notice she was gambling with trust funds
obtained by fraud. In addition, the judge
found that the OLGC had valid reasons for
retaining money that it had received, since
it did not owe a duty of care to the clerk as
a problem gambler, and accordingly did not
act negligently. Consequently, the claim
was struck on the basis that it did not allege
a reasonable cause of action and that it was
“plain and obvious” the lawsuit would have
no chance of success.
The Ontario Court of Appeal refused to
strike the statement of claim, holding that
the duty of care provisions which related
to commercial hosts may apply to gaming
1. 2016 ONCA 458.

establishments. The majority found that
the Estate could be afforded protection if
it could be determined that the OLGC
suspected gambled money was being stolen.
Additionally, the claim relating to unjust
enrichment would not necessarily fail if the
OLGC knew that the clerk was a problem
gambler and allowed her to gamble. As
outlined by the Court of Appeal, case law does
not definitively establish that casinos owe no
duty of care to problem gamblers. However,
while casinos cannot be expected to conduct
“an individualized assessment of each of their
customers”, much more is expected of them
when an individual is a pathological gambler.
The Liquor License Act2 (the “Act”) imposes
an explicit duty of care on commercial
hosts under sections 29 and 39 of the Act.
Under section 29, “No person shall sell or
supply liquor or permit liquor to be sold or
supplied to any person who is or appears to
be intoxicated”. Under section 39, civil liability
is imposed if the person to or for whom the
liquor is sold commits suicide or meets death
by accident; or if injury or damage is caused to
another person or property.
The case puts forward the argument that
the duty owed by a commercial host, such
as a tavern keeper, who enjoys profits from
customers consuming large quantities of
alcohol, may apply with equal force to casino
operators. This argument may be flawed
for three reasons: firstly, civil liability under
section 39 deals with physical damage,
whereas in the case of casino operators, the
issue would be purely related to economic

2. R.S.O. 1990, c. L.19.

3. S.O. 1992, c. 24.

negligence. Secondly, while the Act explicitly
imposes liability and a duty of care, the Gaming
Control Act3 does not. Thirdly, the duty of
care two stage test outlined in Ann v. Merton
London Borough Council4 would not necessarily
be satisfied. The loss incurred by the Estate
was not reasonably foreseeable by the OLGC
and no relationship of proximity existed as
the two parties were too far removed. If this
part of the test fails, there is no opportunity to
put forward policy considerations to negate
liability under the second part of the test.
While casinos have a “Know Your
Client” (“KYC”) obligation, extending
that obligation to include differentiating
between addicted and problem gamblers
versus wealthy customers with an
expensive hobby would be too onerous
for casino operators. This case leaves us
wondering whether extending the duty of
care to casino operators as is the case with
commercial hosts will open the floodgates
to litigation and whether casinos will
be required to be more diligent with
respect to its K YC obligations. Only
time will tell. CGL
Michael D. Lipton, Q.C. is a Senior Partner
at Dickinson Wright LLP and Head of the
Canadian Gaming Law Group and can be
reached at 416.866.2929 or MDLiptonQC@
dickinsonwright.com
Chantal Cipriano is an Associate in the Canadian
Gaming Law Group at Dickinson Wright
LLP and can be reached at 416-646-6864 or
CCipriano@dickinson-wright.com.
4. [1978] A.C. 728.
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sponsorships or speaker opportunities, contact Morten Ronde at morten@imgl.org

JUNE 9-11

OCTOBER 31-NOVEMBER 1

IMGL Masterclass at NCLGS

IMGL Masterclass at EiG

Denver, Colorado

Berlin,Germany

JULY 11-14

NOVEMBER 21- 22

IMGL Masterclass
at iGaming Super Show

IMGL Masterclass at EEGS

2017 SCHEDULE
The IMGL Masterclass is a conference format offered by the IMGL at
international gaming events, including trade shows and conferences
organized by others. IMGL provides
the content and the expertise of
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regarding evolving issues in the
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Sue McNabb, Executive Director
at sue@imgl.org.

Amsterdam, the Netherlands

Sofia, Bulgaria

L E A R N M O R E A B O U T I M G L O N L I N E AT I M G L . O R G

