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President’s Message

Welcome to this
brand-new edition of the
Asian Gaming Lawyer!

Y

ou will find that this edition once again demonstrates
IMGL’s continued positive and significant development,
in particular in relation to the high standards that we
have set ourselves regarding the educational purpose and
international orientation of our organization.
One of the highlights of this edition is clearly the
announcement of this year’s winners of the prestigious
“Regulator of the Year Award” for the Americas and Europe.
You may recall that in 2014 the IMGL introduced a new
Regulator of the Year category for Asia/Australasia in order
to account for the increasing number of members from the
Asia and Pacific region and the significant developments
of markets and regulation in this part of the world. For
similar reasons the IMGL this year decided to subdivide the
“Americas” category into a “North America” and a “Central/
South America” category and to select a winner for the 2015
Regulator of the Year Award from both these regions. This
not only underlines IMGL’s endeavors to further expand
globally but also honors the outstanding achievements
by regulators in the emerging markets of Central/South
America more accurately as political and cultural variances
between North and Central/South America can better be
taken into account.
But now, without further ado, let me introduce you to this
year’s winners of the Regulator of the Year Award for North
America, Central/South America and Europe. I congratulate:
Mark Ostrowski, Administrator/Director, Illinois Gaming
Board (2015 ROY - North America), Manuel San Roman
Benavente, General Director of Casino Gaming and Slot
Machines, Peru (2015 ROY - Central/South America),
and Jenny Williams, Commissioner and Chief Executive,
Gambling Commission, Great Britain 2015 ROY - Europe)
and I wish to thank them for their exceptional commitment
towards sensible gambling regulation and for encouraging
an open dialogue between industry players, regulators and
all other parties involved. You will find a lot more information
on our award winners later in this edition.
Although not a surprise considering Mr San Roman’s
remarkable achievements and the pioneering role of Peru
in gaming regulation, I consider it a happy coincidence that
our Regulator of the Year 2015 for Central/South America
operates in the country where our next IMGL Autumn

Conference will be held. The IMGL Autumn Conference in
Lima (14-16 October 2015) marks a historic step in IMGL
history as it will be the first IMGL conference ever to be
held in South America. Being able to hand over our very
first Regulator of the Year Award for Central/South America
on this occasion and being able to hand over this award to
a Peruvian official gives me great pleasure and will make
this historic step even more special.
Speaking about the IMGL Autumn Conference, I would
like to take this opportunity to remind you to register for the
conference soon. I hope to see many of you there and am
already looking forward to the conference, not least as I am
confident that it will continue IMGL’s streak of very successful
and well-recognized conferences. In fact, this reminds me
of something I have wanted to share with you:
During my travels – and visiting over a dozen gaming law
conferences and gaming shows world-wide and being the
President of the IMGL I have been traveling a lot this year
– I have had the pleasure of observing and experiencing
just how well-recognized the IMGL and our conferences
are. Be it America, Asia or Europe – in none of the places
I visited was it necessary to introduce the IMGL. Quite the
contrary: Time and again I notice that IMGL members are
welcomed with open arms, high expectations and utmost
respect when acting as speakers, moderators or guests at
global conferences. The uncompromisingly high standard
of our own conferences and Masterclasses, the quality and
the international profile of our publications and the open
debate and dialogue that has been established between
stake holders in the industry, advisors and regulators within
our organization are gratefully received. I am convinced that
when the founders of the IMGL noticed that the gaming world
lacked a platform which could bring together these demanding
assets they made the best decision in creating the IMGL.
I am proud that the IMGL stays true to its roots by being
the pre-eminent international networking and educational
organization that it is and still constantly continues to grow
and improve from strength to strength.
Keep up the good work and see you all in Lima!
Joerg Hofmann
President, IMGL
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Editor’s Letter

Dear
Readers

T

his is a very eventful year for Singapore.
This year marks the 50th anniversary of
Singapore’s independence. Singapore
has also gone to the polls this year for the 17th
time to elect a new government. This year also
marks the 10th anniversary of when Singapore
started the process of allowing casinos onshore.
In March of this year, we saw the passing of
the founding father of Singapore, the late Mr
Lee Kuan Yew who was a fierce anti-gambling
proponent. He was once asked whether casinos
will be allowed in Singapore. His then reply
was “over my dead body”! He did not want to
undermine Singapore’s work ethic and breed
the belief that people can get rich by gambling.
However, his view changed exactly 10 years
ago in 2005 when he spoke in the Singapore
Parliament in support of the integrated resorts
with casinos. He saw the economic benefit of
having the integrated resorts but stressed the
need for a clean, attractive, well-policed, safe
city, a financial centre with no money laundering,
no muggings, no thieves and no drugs.
During his lifetime, the two integrated resorts
were constructed and became operational. These
two casinos were given a 10-year exclusivity to
operate in Singapore. The laws in Singapore
were changed to allow casinos and gambling
debts incurred at the licensed casinos were
made enforceable. Singapore adopted what is
probably considered one of the toughest gambling
licensing regimes in the world, combining a
strenuous probity clearance programme plus
licensing requirements for gaming equipment
manufacturers and suppliers and even junket
operators as well. This includes probably the

6

world’s first local residence levy system where
Singapore residents have to pay an entrance
levy as a means of curtailing local gambling
consumption. Despite all these high compliance
programmes, the economic benefit flowed and
true to predictions, the casinos in Singapore
became one of the world’s most profitable ones.
The pent up demand has fuelled the gaming
industry in Singapore and with the terrestrial
casinos, we have also seen increased online
gambling activities. Last year, the Singapore
government passed the Remote Gambling Act
which prohibits all forms of internet gambling
activities in Singapore. This Act came into force
and operation in February of this year.
Casino operators will continue to see
increased regulations that may affect their
business. This is despite the recent slowdown
in gambling revenue as reported by casinos in
Macau and in Singapore. The sustained anticorruption drive of President Xi Jinping has
in part contributed to the declining Chinese
tourists visiting casinos overseas. Casinos will
see increased challenges ahead.
In this issue of Asian Gaming Lawyer, we will
be examining proposals in Macau on the smoking
ban,an assessment of political risk in Taiwan,
Singapore online gaming licensing exemptions
and the recent AUSTRAC investigations in
Australia.
We hope you will enjoy our articles.
Warmest regards
Yap Wai Ming
Morgan Lewis Stamford LLC
Singapore
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Macau Gambling Law
Book Launched

M

acau legal experts Fernando Vitória and Óscar
Alberto Madureira presented last September 15, at
Rui Cunha Foundation, a publication named “Direito
do Jogo em Macau” – Gambling Law in Macau - that gathers
the complete legal framework of Macau gaming laws. The
publication also contains a brief history of Macau gaming
market, a glossary of terms related with Macau gaming
industry, a comparative draft of a gaming concession contracts
and some court decisions over disputes involving matters
related with gaming related issues.
Macau Special Administrative Region is well known as
the gaming market that generates more revenue in the world,
surpassing large-scale competitors such as Las Vegas or
Singapore. The gaming industry accounts for about 80 percent
of the local economy, both directly and indirectly. On that
account the importance of this sector of activity and what it

represents for the local society is indisputable.
There is however, both in Macau and in other jurisdictions
where gambling is legal, some rift in discussing topics
related to this industry, including those related to the legalnormative plan.
According to both authors the book was designed to
be a working tool not just for legal professionals but also to
anyone looking for information on gaming regulations and to
all legal professionals dealing with matters involving Macau
gaming law. The last compilation of gaming industry legal
framework was published in the 1980’s and therefore the
authors understand that the new compilation may be used
to fill in a gap that definitely existed.
For now the Gambling Law in Macau is available in
Portuguese only, but the authors are planning to launch
English and Chinese versions by next year.
7
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Remote gambling
licences in Singapore

T
Yap Wai
Ming*

8

Introduction
he Remote Gambling Act (“Act”) came into force
on 2 February 2015. The Act is extremely broad,
criminalising the entire spectrum of remote gambling.
The Act prohibits all forms of remote gambling activity,
including gambling remotely, facilitating others to do so,
transmitting and receiving bets and providing remote
gambling services. By doing so, it aims to target all
participants in remote gambling activity, from the gambler
to the betting agent to the operator.
The Act also prohibits promoting or advertising remote
gambling, and provides powers for websites and payment
transactions to be blocked. Furthermore, the Bill seeks
to further its objective of protecting youths by mandating
rigorous penalties for the offences of employing young
persons (under 21 years of age) in remote gambling
activities and inviting young persons to gamble remotely.
Despite its draconian consequences, the Act does provide
an exemption regime for operators. Under Section 26 of the
Act, a person can apply for a certificate of exemption that
would authorise it to provide a Singapore-based remote
gambling service where (a) the service is provided in the
course of carrying on a business in Singapore, (b) the central
management and control of the service is in Singapore, or
(c) any relevant Internet content is hosted in Singapore. The
MHA may issue such a certificate if it considers such an
exemption to be “in the public interest”. In determining whether
it is in the public interest to issue a certificate of exemption,
the MHA may have regard to, and give such weight as the
MHA considers appropriate to, all of the following matters:

• whether the applicant is established, incorporated,
registered or otherwise based in Singapore so as to
aid the enforcement of any condition of the certificate
of exemption, if issued;
• whether any director or key officer of the applicant has
been convicted of one or more offences in Singapore
which, in the opinion of the Minister, renders the
director or key officer unsuitable to be a director or
key officer of an exempt operator;
• whether the applicant is a not-for-profit entity that
distributes the moneys forming part of its funds to
public, social or charitable purposes in Singapore; and
• whether the applicant has a consistent track record
of compliance with legal and regulatory requirements
applicable to it, whether in relation to remote gambling
or otherwise and whether in Singapore or elsewhere.
In addition, the MHA will assess whether the applicant
is able to meet the stringent requirements to be imposed
on any exempt operator. These requirements include the
need for robust social safeguards, and measures to maintain
gaming integrity, and to address law and order concerns.
Exception to Singapore’s Remote Gambling Ban
On 8 July 2015, the Ministry for Home Affairs (“MHA”) received
applications from two entities, the Singapore Turf Club
(“STC”) and Singapore Pools Private Limited (“Pools”),
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for certificates of exemption under Section 26 of the Act to
offer remote gambling services for their existing products.
The MHA has stated that it will take between nine and 12
months to evaluate and assess the applications before
deciding whether or not to grant a certificate of exemption.
STC and Pools have duly taken note of the Act’s
exemption regime and plan to take full advantage of
it. Indeed, even at this preliminary application stage,
Pools has announced a seven-year contract with
leading sports betting systems developer OpenBet for
the provision of sports betting products and services
and to replace its ten-year-old sports betting system.
Both STC and Pools are owned by Singapore Totalisator
Board, a statutory board under the Ministry of Finance.
STC is the sole authorised operator of horse racing, and
totalisator for horse betting services in Singapore. Pools
currently operates three lottery games (TOTO, 4D, and
Singapore Sweep) and is the sole legal bookmaker and
totalisator for football and motor racing betting.
STC and Pools currently enjoy a monopoly of all gambling
offerings in Singapore. The certificate of exemption will
allow them to further extend their gambling offering via
the internet. Singapore practised a controlled relaxation
of gambling offering. While the government outlawed
all gambling, it recognises that illegal gambling will go
underground. The government has decided to permit some
level of gambling outlets and the better way to allow for
this is to offer these services via government controlled
entities like STC and Pools. This has reduced although
not totally eliminated the illegal gambling activities. The
remote gambling menace is more difficult to police and the
uncontrolled access to such gambling sites has dwarfed
the patronage of two licenced land-based casinos. In May
2015, the Singapore police conducted raids on remote
gambling activities and arrested 11 people suspected of
providing remote gambling services. We anticipate that
more enforcement actions will be taken under the Remote
Gambling Act to curtail such activities.

The potential issuance of certificate of exemptions for
STC and Pools will allow another avenue for gamblers to
legally participate in remote gambling activities.
However, would such expansion of gambling offerings
meet the objectives of the Remote Gambling Act? Section
7 of the Act states that the purpose of this Act is to regulate
remote gambling and remote gambling services affecting
Singapore with the object of (a) preventing remote gambling
from being a source of crime or disorder, being associated
with crime or disorder or being used to support crime or
disorder; and (b) protecting young persons and other
vulnerable persons from being harmed or exploited by
remote gambling.
It will always be inherently difficult to regulate an entity as
dynamic and penumbral as the internet. By nature, internet
gambling is particularly susceptible to money laundering.
The anonymity afforded by the internet, the virtual nature
of cash flows and the complexity of payment processing
all combine to make money laundering difficult to detect,
even if transactions are restricted to two state-sanctioned
operators. This may derogate from the Act’s stated object
of preventing remote gambling from being a source of
crime or disorder.
Further, the faceless characteristic of online gambling
poses unique challenges for regulators in their bid to keep
out young and vulnerable persons. For example, ageverification systems are easily circumvented. While Pools
says it plans to display the time spent on the gambling
website, and allow people to apply for self-exclusion orders,
it remains to be seen if remote operators will be able to
employ effective methods to prevent young and vulnerable
persons from accessing their online platforms.
However, there are also potential benefits to exempting
STC and Pools from the Act. Having a tightly-controlled
exemption regime in place would provide a relatively safe
environment for gamblers to indulge their impulses, allowing
the Government to minimise the social impact of remote
gambling. Another ancillary but not inconsiderable benefit
of allowing such a regime is the immense tax revenue that
would accrue.
Conclusion
At first blush, the applications by STC and Pools might
seem to run counter to the objectives of the Act. However,
if the two operators are able to devise sufficient safeguards
against the potential downsides of having an exemption
regime, Singapore might stand to benefit in the long run.
Safeguards come with a cost and the operators will need
to weigh the cost of compliance against the benefit to the
applicants in providing remote gambling services. We await
eagerly on the controls that the authorities will impose on
the applicants in granting the certificate of exemptions.
*About the author
Yap Wai Ming is a Partner at Morgan Lewis Stamford LLC in
Singapore. He is admitted to both the Singapore and Malaysian
bar and his main areas of practice are project finance, equity and
debt capital markets (including Islamic finance), gaming and leisure.
He has more than 25 years of experience in the Singapore and
Malaysian corporate scenes. He is recognised as one of Asia’s
leading lawyers in Mergers and Acquisitions by leading journals
such as IFLR 1000, Legal 500, AsiaLaw Leading Lawyers, Best
Lawyers in Singapore and Chambers Asia.
With contributions by Wu Chin Hiang, Associate, Morgan Lewis
Stamford LLC.
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A radical smoke ban for Macau casinos?

1.

Jorge
Godinho*

A fast-paced evolution
Macau depends entirely on gaming to survive. Gamblers
tend to smoke and there has been smoking in gaming
areas from 1849 until now. So maybe it would not be prudent to
rapidly ban all smoking whatsoever in casinos. Such a measure,
in the worst scenario, could send many gamblers away and
be roughly the equivalent to suddenly closing several casinos,
causing a significant decrease in revenue and a strong impact on
public finances. But this is exactly where Macau is heading now.
How did we get here? The process was set in motion in
2011 by a new legal framework for the prevention and control
of smoking1, which at the time refrained from imposing a full
smoke ban on casinos. The 2011 regulation stated that as a rule
smoking is prohibited in casinos, but there could be smoking
areas taking up to 50% of the total public areas of the casino,
in accordance with technical requirements set by the Chief
Executive. These regulated details such as the location and
labelling of the smoking areas, their separation, the ventilation
systems required to prevent smoke from spreading to non-smoking
areas, and the air quality standards and their measurement2.
This specific regulation for casinos came into effect a year
after the main parts of the law, that is, on 1 January 2013. All
sub/concessionaires successfully applied for the creation of
smoking areas. The new law of 2011 was undoubtedly a positive
step towards better quality of life, free from tobacco exposure. It
evidently had financial costs, including an impact on the gross
gaming revenue that is hard to quantify especially because it
coincided with other negative factors affecting Macau gaming.
But this was a cost that, as a society, Macau should accept.
However, the situation evolved rapidly. In fact, often the
smoking areas were extremely thick with smoke and it may have
occurred in some cases that the areas had so much smoke
that not even smokers enjoyed being there. Casino workers
complained loudly about exposure, arguing that staff rotation
between areas with and without smoke was not sufficient3. In
fact, from 1 January 2013 the debate only intensified. The 2011
law started a process instead of ending it. Further changes were
proposed, with many calling for a total ban of smoking in casinos.
As a result, in 2014 the smoke ban was expanded4.
Smoking was interdicted in all mass market areas starting from
6 October 2014, except in small smoking-only lounges similar
to those in airports.
It turns out that apparently this is still not enough. Less than a
year later, a bill is pending in the Legislative Assembly, submitted
by the Government on 9 July 2015, proposing amendments to
Law 5/2011 so as to move towards a total ban. The matter is
1 Law 5/2011, of May 3. This was the ‘third generation’ of the
regulation on this matter, following Law 3/83/M, of June 11, and Law
21/96/M, of August 19.
2 One of the air quality parameters on breathable suspended particulates of
2.5 micro-millimeters or less (PM 2.5), which are those most hazardous to
health, allowed a maximum concentration of 75 µg/m3 on average during a
24 hour period. Unfortunately in Macau it has been very common for this
value to be exceeded outdoors given the high levels of air pollution.
3 Arts. 10 and 11 of Dispatch of the Chief Executive 296/2012 enable the
Health Services to issue technical instructions and also specific measures
“aimed at the prevention of diseases and the health protection of workers
engaged in activities in smoking areas of casinos”. See the Dispatch of
the Health Services 16/SS/2012, in Official Bulletin, Series II, issue 44,
31 October 2012, pp. 13344 ff.
4 Dispatch of the Chief Executive 141/2014, in Official Bulletin, Series I,
issue 22, 3 June 2014, pp. 334 ff.
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generating intense debate and, as a result, a period of public
consultation was opened, to last until 30 September 2015. Final
approval of the law may take place in 2016.
2. Controversial areas
To put the new regulatory impetus in context, some
exaggerations were already present in the 2011 law. As a
rule, smoking is allowed in outdoor areas on the street, in
sidewalks, squares and public roads, as smoke is released into
the atmosphere without restrictions. But there are exceptions.
In the rather controversial case of higher education
institutions, it is forbidden to smoke in the entire campus,
indoors or outdoors, except in narrow outdoor areas specifically
demarcated by the academic institutions. This goes too far. There
is no reasonable explanation for such demanding regulation
against the exposure to smoke outdoors other than to simply
make a moral point, something that laws should never do and
is probably unconstitutional.
Smoking was totally forbidden in other outdoor areas: parks
and gardens managed by public services and beaches where
safety and monitoring are carried out by the public administration.
This also goes too far. In outdoor areas smoke exposure is not,
by definition, a problem. These cases may create cleanliness
and tidiness issues, but such matters are already dealt with
satisfactorily by general laws on littering.
In the bill currently pending there is also some exaggeration. It
proposes expanding the notion of smoking beyond “combustion”,
by including cases in which no smoke whatsoever may be
produced. So-called “electronic cigarettes”, which are not
covered by the 2011 law, will be expressly prohibited. This goes
way beyond the goal of protecting third parties against smoke
exposure, and is hard to justify.
The most visible amendment now proposed is to radically
eliminate smoking in casinos in every shape or form, including
the elimination of the small smoking-only lounges. These are just
for smoking and have no gaming tables, no gaming machines
or casino employees.
3. Questions of principle
The debate now taking place is mostly framed as a clash
between public health and revenue, that is, as a trade-off
between opposing policies: have more health by having less
revenue, or the reverse. While these are relevant angles, it
is reductionist to frame the problem in this manner, which
forgets the most important perspective: the questions of law
and principle, which are decisive.
A balanced position must be found, avoiding paternalism.
No policy goal can be seen as absolute. The improvement of the
population’s health, namely by measures aimed at decreasing
the prevalence of lung cancer, is a sound policy everywhere.
However, health cannot be imposed upon individuals against
their will. There is freedom to have control over a person’s
own body and life: as a general rule, people are free to deal
with their bodies and lives as they see fit, provided that third
parties are not harmed.
If harm is caused to innocent third parties by smoking then
Government intervention becomes in principle legitimate. As
John Stuart Mill wrote 156 years ago, “the only purpose for
which power can be rightfully exercised over any member of a
civilized community, against his will, is to prevent harm to others”
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(On Liberty, 1859). Smokers should not be allowed to impose
their smoke upon those who do not want to smoke, turning
the latter unwillingly into second-hand or passive smokers.
People have the right to not have their health affected by third
parties. There is, in this sense, a ‘right to not smoke’. But if
nobody is affected by the smoke, Government intervention
becomes questionable.
In this manner, health protection is not an overriding ground
that would allow unlimited constraints to freedom. No law
should aim at a full elimination of tobacco manufacture, sale
and consumption: this would be unachievable in practice and
wrong as a matter of principle.
It is therefore necessary to find a balance between smokers’
freedom and third parties’ right to health.
What seems to be lost in the current debate is a clear view
of the just outlined harm principle, which is relevant to draw
the lines, especially on (un)acceptable restrictions of personal
freedom. Advancing the smoke ban too far is hard to explain or
justify. It is not clear why universities, beaches or public parks
were singled out as “semi-sacred” places where no smoke
whatsoever can occur, even outdoors. The attack against
electronic cigarettes is questionable, as most only produce
water vapor, not smoke, and can effectively be a useful tool in
helping smokers quit the habit.
In the case of casinos, it is easy to foresee massive breaches
of an overly restrictive law that would ban even smoking-only
lounges, with people illegally smoking quick cigarettes in any
corner possible, such as inside the toilets, which would become
the de facto smoking lounge given that it is impossible to enforce
the law there, as already is visible.

The smoke lounges seem to provide a perfectly acceptable
and balanced solution for the rights of both smokers and
non-smokers. There are only smokers inside a lounge and
therefore no employees or unwilling persons are unduly
exposed. Current law does allow smoking lounges in the
Macau airport, a place where passengers may spend many
consecutive hours, much like what happens in a large integrated
resort. Banning the smoke lounges in casinos and forcing
smokers to walk out of what often is a massive building would
be a disproportionate and unnecessary measure that would
simply make a moral point and not effectively increase the
protection of anyone. Prohibitions need proper grounds and
cannot be enacted just because someone has the power
to do so. If imposed, a ban on smoking lounges would be
quite problematic to justify. And probably would not resist
detailed legal scrutiny.
*About the author
Jorge Godinho is a legal consultant and a visiting professor at the
Faculty of Law of the University of Macau, where he teaches gaming
law and anti-money laundering law. Jorge joined the Faculty of Law
as full-time assistant professor in 2004 and became an associate
professor in September 2009. His current academic interest is gaming
law. He holds a PhD from the European University Institute in Florence,
Italy, and a Master degree in Law at the University of Macau, with a
thesis on the crime of money laundering. Prior to embarking on an
academic career, he has practiced law in Portugal and Macau, and
has worked in the Government in Macau, in the Legal Affairs Dept
and in the Monetary Authority.
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Taxation of casino
gaming operators in Macau
This article aims to provide a brief overview of the main current taxation
obligations of casino gaming concessionaires (construed herein as including subconcessionaires) and promoters in Macau.

I
André
Santos
Raquel*
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n Macau, all businesses are required to declare their annual
profit and such profit is subject to taxation, thus the first
category we will analyse is the Income Complementary Tax.
Income Complementary Tax is generally levied on the
income received in Macau, irrespective of the beneficiary
being an individual or a corporation, its particular line of
business, its nationality or domiciliation, without prejudice
to the particular deductions and allowances each taxpayer
may be entitled to.
Whilst subject to a specific taxation regime under Law
No. 16/2001, regarding the income generated from gaming
and gaming promotion activities — addressed below —,
concessionaires and promoters are nonetheless required
to declare their annual taxable income. The declaration
is supported by organized accounting in case of group A
taxpayers (as is the case of gaming concessionaires), but
not in case of group B taxpayers (as is generally the case of
gaming promoters), who declare their profit on the relevant
fiscal year and are taxed for the average profits for their
industry during such year.
Law No. 9/2014, as amended by Law No. 5/2015 (the
“2015 Budget Law”), determines that a portion of all companies’
taxable income, of up to MOP600,000, is exempted from
Income Complementary Tax, and that the excess of taxable
income be taxed at the rate of 12 percent. The original
exemption was set at the amount of MOP300,000, but the
budget was been revised in June and the amount subject
to such exemption increased.
This measure implemented through the 2015 Budget
Law is extraordinary and the Government is not bound
to maintain or increase the amount that will be subject to

such exemption in the near future. In fact, although there
have been similar exemption cases since the 2008 Budget
Law, for different amounts, it is uncertain whether or not the
austerity stance of the Government will impact this measure
for the following years.
These rates apply to the declared taxable profit (gross
income less expenses and, in case of group A taxpayers,
allowable deductions) from all income generating sources,
except when taxed separately under different regulations,
as is the case of professional tax and property income, for
example.
Accordingly, dividends received by individual or corporate
shareholders are considered income for the purposes of
Income Complementary Tax and, likewise, will be subject
to the above described tax rates.
Non-Macau residents and companies not incorporated
in Macau will usually not be registered with the Macau
Financial Services Bureau as taxpayers, although there is this
obligation. This event has led to a common practice where
Macau companies, when paying services or dividends to nonMacau residents or companies not incorporated in Macau,
usually withhold the sum that would otherwise be payable
as income tax on dividends paid to such shareholders or
fees paid to such service providers. If such amounts are paid
and the otherwise payable tax is not withheld, the Macau
company will be required to subtract such amounts from
its taxable profit and disclose further details, namely of the
dividends distributed and the shareholders receiving such
dividends in its tax form, otherwise the Macau Financial
Services Bureau would consider that no dividends or services
were paid and tax the Macau company for its full taxable
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profit (before dividends were paid, or with no consideration
to such fees as a cost).
The accuracy of any annual income statements may
be challenged by the Macau taxation authorities, which will
then compute the amounts due on the basis of prior results
or estimations. In such event, appeals are available for
unsatisfied parties.
All concessionaires are currently exempted from Income
Complementary Tax, under specific exemptions that have
been granted by the Chief Executive, on a temporary and
exceptional basis, for 5-year periods, which have been
successively renewed and are currently in force.
Law No. 16/2001, as amended by Law No. 10/2012 (the
“Gaming Law”) created and ruled on the Special Gaming Tax,
levied on gaming concessionaires, as well as the taxation
of the commissions paid to gaming promoters.
Special Gaming Tax is calculated on the gross gaming
revenue (all revenue derived from casino or gaming areas), at
the rate of 35 percent and is paid monthly, within the 10th day
of each following calendar month. Each concessionaire may
be asked to provide a bank guarantee to secure the punctual
payment of Special Gaming Tax due to the Government. Also,
the Macau Chief Executive may exempt a concessionaire
from the payment of this tax on an exceptional and temporary
basis, when it is in the public interest. Special Gaming Tax
is due by the concessionaires in addition to any concession
premiums payable to the Government.
The special gaming tax accounted for approximately 70
percent of the Government’s total public revenue, in average,
during recent fiscal years, making it the biggest contributor
to the Macau Government’s public revenue.
Gaming law further stipulates that concessionaires should
also be required to pay a percentage of 2 percent of the
gaming gross revenue as special levy to a public foundation
named by the Government (funding educational programs
and other events), and of 3 percent to the Government,
for urban development, tourism development and social
security. Under the concession contracts, these rates have
been set at 1.6 percent and 2.4 percent, respectively (with
the exception that one of the gaming concessionaires is only
required to pay 1.4 percent for urban development, tourism
development and social security, which is usually explained
as being due to the fact that this gaming concessionaire has
the obligation to make certain other contributions in kind to
the Government).

Special Gaming Tax is also levied on the gross commissions
paid to gaming promoters, at the rate of 5 percent. This rate
discharges the tax liability — the amounts due are withheld by
the concessionaires and paid directly to the government each
month, therefore the gaming promoters don’t have any further
obligations to declare incomes or pay taxes regarding such
commissions. However, gaming promoters are not exempted
to declare any incomes that they receive from other sources,
which is possible, although the gaming promoters’ scope of
business, as defined by Administrative Regulation, is restricted.
Gaming promoters’ commissions benefited from an
exemption of 40 percent of this special gaming tax rate
between 2002 and 2007, but the 5 percent rate is now fully
applicable and is being enforced as such.
In view of the above, the fact is that taxation of casino
gaming revenues in Macau is higher than taxation of other
businesses, and the imposed tax rates are higher than
those of other jurisdictions, including neighboring gaming
regions in Asia. This may constitute a challenge to the local
Government in the coming years: lowering taxation to maintain
the casino industry as being competitive and attractive to
new investments (both from new operators and from current
gaming concessionaires and gaming promoters), if necessary,
requires that the Macau Government takes decisive steps to
ensure the long sought diversification of the local economy,
rendering the Macau budget less dependent from the income
generated through the Special Gaming Tax.
*About the author
André Santos Raquel’s practice has a strong focus on banking,
gaming and corporate matters. André has vast experience in negotiating,
drafting and interpreting financial, commercial and civil contracts, as
well as in providing regulatory and compliance advice, in particular
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several international financial and commercial operations in multiple
jurisdictions and has also strong experience in managing large scale
banking litigation.
He is fluent in both oral and written Portuguese, English and
Spanish.
OFFICES: Avenida Dr. Mário Soares, no.25,
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The reversion
of casinos
and gaming
equipment
Unlike many jurisdictions, Macau utilizes
a concession system and not a licensing
system for authorizing the operation of
the casino business.

A
António
Lobo
Vilela*
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lthough both systems are legal entitlements to exploit
a commercial activity, there are significant differences
between them.
In fact, in a licensing system – the system that applies to
many economic activities in general – the applicant has the
right to exploit the economic activity he is applying for and
just has to meet the legal requirements in order for a license
to be automatically granted. It is the case, for instance, of
those who want to open a restaurant: if they find a place
considered suitable by the relevant authorities and meet all
legal requirements, then they are entitled to be granted a
license to operate the restaurant at such location.
However, the exploitation of casino games of chance
is an activity “reserved to the Macau SAR” by law. Such a
reservation can be explained by the interest of the Macau
SAR in the economic results of such exploitation for public
interest purposes and to minimize the effects associated
with gaming.
Being a reserved activity, it is outside the private sector’s
sphere and, as a consequence, private entities do not hold
any right whatsoever to exploit casino games of chance.
Nevertheless, the Macau SAR may concede such a privilege
to private entities by means of a concession followed by a
public tender open to that effect.
Such concession implies the exploitation of an activity
– that is reserved to the Macau SAR – by a private entity at
its own risk but in the general interest of the Macau SAR.
In short, a concession may be described as a transfer
to private entities of the Macau SAR’s powers in relation to
an activity that is legally excluded from the private sector’s
domain, to be exploited in the general interest of the Macau
SAR, although at the risk of the concessionaire.
The reversion is one of the key features of the concession
system, along with the redemption, sequestration and unilateral
termination rights of the Macau SAR.
This key feature entitles the Macau SAR to enter, at the
time of the termination of a concession, into the possession
of the casinos and gaming equipment in order to allow for the
exploitation of casino games of chance to continue without
any interruption.
In fact, under article 40 of Law 16/2001 (the Macau
(Casino) Gaming Law), upon the termination of a casino
gaming concession, the casino, with all gaming equipment

and utensils used for gaming business, shall revert to the
Macau SAR without compensation except if the casino gaming
concession contract provides otherwise, which is not the case.
The casino gaming concession/sub-concession contracts
elaborate a little bit further and provide that:
• all gaming equipment and utensils used for gaming
business shall revert even if located outside the
casinos; and that
• the concessionaire/sub-concessionaire shall:
• ensure that the assets to revert are well maintained
and in good operating condition by the time the
reversion takes place and free from charges or
encumbrances; and
• immediately surrender such assets.
Failure to surrender such assets entitles the Macau
government to immediately have administrative possession
over them, relevant expenses being paid from the first
demand autonomous bank guarantee provided by the gaming
concessionaire/sub-concessionaire to guarantee, inter alia,
the exact and prompt fulfillment of all legal and/or contractual
obligations to which it is bound.
So, what should be considered as a “casino” for the
purpose of reversion?
Law 16/2001 provides that the exploitation of casino
games of chance is confined to casinos (there are only two
exceptions to this rule: vessels and aircraft registered in
the Macau SAR when outside Macau on routes of touristic
interest and, restricted to the operation of gaming machines,
the post-immigration zone of the Macao International Airport)
and defines “Casinos” as the places legally authorized and
classified as such by the Macau government.
Once more, the casino gaming concession/sub-concession
contracts elaborate a little bit further and provide that the
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exploitation of casino games of chance is confined to casinos
and other gaming areas, the latter part allowing the gaming
operators some leeway to freely design its gaming floor
and the operation of casino games of chance outside areas
classified as casino for the purpose of reversion.
Also pursuant to the gaming concession/sub-concession
contracts, and as a general rule, the casinos and all gaming
equipment and utensils used for gaming business shall be
located in a property owned by the concessionaire/subconcessionaire (and no charges or encumbrances may fall
on the casinos, equipment and utensils, except with prior
authorization from the Macau government). The property
shall also be registered in the Macau Real Estate Registry
in strata title, being the casinos an independent unit, with
the areas clearly identified and defined.
Exceptionally, the casinos may be located in properties
not owned by the concessionaire/sub-concessionaire
subject to prior authorization from the Macau government
that may impose as a condition that the concessionaire/subconcessionaire should acquire the independent units where
the casinos are located, in order to allow the reversion of
the casinos to the Macau SAR.
As to the timing of the reversion, and unlikely what is
common practice in terms of concession/sub-concession
contracts drafting, the reversion clause inserted in the casino
gaming concession/sub-concession contracts does not refer
(directly) to the contractual term clause.
In other words, it is common practice for the reversion
clause in concession agreements to be directly linked to
the contractual term clause. Once the contractual term has
expired, the reversion clause will apply.
This was not the position adopted by the Macau government
at the time the casino gaming concession/sub-concession

contracts were drafted.
In fact, and if not earlier due to termination before its
term, the reversion clause takes effect at a specifically defined
date set out in such clause (which coincides with the term
of the casino gaming concessions/sub-concessions granted
set-forth in the contractual term clause).
This said, and irrespective of any extension of the
current term that may be granted in the future, the individual
reversion clauses set out in the existing casino concession/
sub-concession contracts will operate on the:
• 31st March 2020 for SJM and MGM; and
• 2 6th June 2022 for Galaxy, Wynn, Venetian and
Melco Crown.
As noted above, there are references in the casino
gaming concession/sub-concession contracts to “other
gaming areas”. This reference was inserted at the time
these contracts were drafted in anticipation of the adoption
of a regulation (also) addressing the reversion of casinos
that was never enacted.
The land grant contracts signed by the concessionaires/
sub-concessionaires set out the actual areas used for each
of the purposes the land was requested for, including the
casino areas. Some of the land grant contracts – not to
say all – stipulate a casino area much smaller than the
one that is actually being used. Notwithstanding this, under
the casino gaming concession/sub-concession contracts,
the land grant contracts are subordinated to the casino
gaming concession/sub-concession contracts and the
latter contracts clearly state that all casinos are to revert.
In any case, no contractual obligation may contravene a
legal one and Law 16/2001 is clear on what is to revert
to the Macau SAR.
So, given the above, what will revert to the Macau SAR?
As of today, it seems crystal clear that Law 16/2001
applies and all casinos, gaming equipment and utensils
used for gaming business would revert.
Since Law 16/2001 confines the exploitation of casino
games of chance to casinos and does not allude to “other
gaming areas”, all premises where casino games of chance
are exploited would revert. On the other hand, an area used
as a restaurant or hotel with no casino games which is
adjacent to a casino premises would not revert.
As a final point it is worth noting that following the reversion,
the Macau SAR may decide, in its discretion, on what to do
with the reverted premises, equipment and utensils. It may,
for instance, sell or lease them to the same casino gaming
concessionaire/sub-concessionaire. It may also sell or lease
the reverted casinos, equipment and utensils to another
casino gaming concessionaire/sub-concessionaire perhaps
as a result of another concessionaire/sub-concessionaire
offering better conditions or because the reverted casinos
and gaming equipment were from a concessionaire/subconcessionaire that was not awarded a new casino gaming
concession/sub-concession or an extension of the actual
casino gaming concession/sub-concession term.
*About the author
António Lobo Vilela is a Partner at LVT Lawyers in Macau. Before
resuming his private practice, Lobo Vilela was a senior legal adviser to
the Macau Gaming Commission, a consultative body of and presided
over by the Chief Executive of the Macau SAR, charged namely with
drafting the gaming legal framework which is still in force as well as
the concession and sub-concession contracts for the exploitation of
casino games of chance in the Macau SAR. Lobo Vilela was also a
senior legal adviser to the Commission of the first public tender to
grant casino gaming concessions in the Macau SAR.
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International Masters of
Gaming Law Regulators
of the Year 2015
Each year, International Masters of Gaming Law (IMGL) recognizes outstanding
regulators based on stringent standards, including preeminence in the regulatory
field and their noteworthy contributions to the overall body of regulatory work.

Sue
McNabb

The regulators are selected from various jurisdictions
internationally based on a rigorous nomination and review
process with a possibility of a regulator being chosen
from each jurisdiction. The categories are Europe, North
America, South and Central America, Australasia, Indian
Country, and Evolving Jurisdictions. A regulator is not
necessarily chosen from each category in each year. They
are selected only if they receive the required nomination
and meet the demands of the review procedure.
The specific criteria for the selection process include that
the overall body of work as a regulator be exceptional and
that the regulator make contributions to the gaming industry
as a whole while demonstrating noteworthy achievements
in the regulation of the industry. The nominee must also
provide a stable regulatory environment in the jurisdiction,
be identified as a person of high integrity, and demonstrate
service to the community. Through this annual selection
process, IMGL continues its mission of “advancing gaming
law through education” by selecting regulators who reflect
a similar mission in their management style while serving
as role models in the regulatory environment. This year’s
recipients of the award for IMGL Regulator of the Year

Regulator of the Year 2015-North America
Mark Ostrowski
Administrator/Executive Director, Illinois Gaming Board

16

certainly reflect these characteristics in their professional
approach to the task of regulating a diverse gaming market.
They are Mark Ostrowski, Regulator of the Year, North
America; Jenny Williams, Regulator of the Year, Europe;
and Manuel San Roman Benavente, Regulator of the Year,
South and Central America.

M

ark Ostrowski has spent the past fourteen years
with the Illinois Gaming Board (IGB), first as the
Chief Legal Counsel of the IGB from 2001 to 2005.
In 2005, he became the Administrator/Executive Director
of the IGB, responsible for the day-to-day operation of
regulatory and criminal law enforcement oversight for
the Illinois casino and video gaming industries. Prior to
joining the IGB, he worked in private law practice with
the Chicago law firm of Clausen Miller, PC, from 1999 to
2001. Mr. Ostrowski started his legal career as a prosecutor
with the Cook County State’s Attorney’s Office from 1990
to 1999. He worked a majority of his career within the
felony trial division. Mr. Ostrowski has spent twenty-six
years as a trial attorney and regulator. He is a graduate
of Creighton University, Omaha, Nebraska, receiving a
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Bachelor of Science degree in business administration
in 1986 and a Juris Doctorate in 1989.
In a recent interview, Mr. Ostrowski stated that the
highlights of his regulatory career thus far include bringing
the Emerald litigation to an acceptable conclusion after over
ten years of legal battles, thus allowing the tenth Illinois
Riverboat license to be activated. Another accomplishment
of which he is proud is getting video gaming in Illinois
implemented and activated within three years of introduction
of the 2009 legislation. In these three years, the IGB had
“no funding, no resources, no staffing, no infrastructure.”
By 2012, under his directive, Illinois went from no video
gaming to transforming a former amusement industry into
the present video industry operating approximately twentyone thousand machines in over five thousand locations,
becoming one of the largest video gaming jurisdictions
in the world. He and his team accomplished this feat by
developing a comprehensive set of rules, putting a central
system in place, and providing a regulatory perspective
to the former “grey games” of the amusement industry. A
fellow regulator, recognizing the difficult market in which Mr.
Ostrowski regulates, stated, “Mark and his team recognized
the legislation’s shortcomings and worked closely with
communities, local retail establishments and the industry
to maximize the legislative intent as much as possible.”
Another associate stated, “with the implementation of video
gaming, Mark successfully introduced an entirely new
gaming industry to Illinois, all while maintaining effective
regulation of the ten riverboat casinos in the state.”
Other accomplishments include transforming three
riverboats into “land-based like casinos” and rebuilding
two riverboats after the devastation of fire and flood.
According to one fellow regulator, another accomplishment
is “ensuring” effective regulatory programming on the issue
and the promotion of problem gambling treatment for those
in need.” Further, Mr. Ostrowski’s recognition of this critical
issue “speaks to his judgment in gaming regulation and
in maintaining the best interests of the public.” He is also
responsible for administering one of the country’s most
successful self-exclusion programs. Established during his
tenure in 2002, over twelve thousand people are getting help
with their gambling problem through use of the voluntary
exclusion program. An associate stated, “Mark leads the
effort to coordinate with the Illinois Department of Human
Services to ensure that the latest research is reflected in
all IGB programs for responsible gaming. Additionally,
Mark assisted in executing an important new law in Illinois
to intercept delinquent child support payments from the
winnings of casino patrons.”
Addressing the challenges he has faced, Mr. Ostrowski
stated that one challenge as a regulator is working with
the video industry to teach and educate about the value
of a compliance-based industry. Other challenges and
accomplishments include his “developing working relationships
with professionals in the industry, having them understand
that regulatory and criminal law enforcement oversight is
not personal; it is about developing a sense of fairness in
the industry. If a licensee does something well, we give
them credit for it; if they make mistakes or engage in poor
conduct, we hold them accountable and responsible.”
His style is to regulate firmly but to be flexible to adapt to
unique situations. He believes that communication between
the regulators and the regulated is key to positive results.
At the end of the day, he is hopeful that the industry he
regulates will say that “Mark Ostrowski is fair.”

Regulator of the Year 2015-South and Central America
Manuel San Roman Benavente
General Director of Casino Games and Slot Machines
Ministry of Foreign Trade and Tourism of the Republic of Peru

M

r. Manuel San Roman Benavente began his
career as a regulator in 1995, regulating the
telecommunications services in Peru where he
held the position of President of the Court of Users of
Telecommunications Services for fifteen years. From there,
he was invited to lead Management of Gambling and Slot
Machines, the regulatory branch of the Ministry of Foreign
Trade and Tourism, where he began his laudable career
as a gaming regulator. Other important positions held by
Mr. San Roman include acting as a Manager of Interbank
in Peru and Plant Manager of Entel in Peru. He received
a degree in electronics engineering from the University
Ricardo Palma de Lima, Peru, with study at the University
of New York, specializing in telecommunications, and
studying as well management and arbitration which have
served him well in his endeavors as a regulator.
According to Mr. San Roman, when asked to join the
gaming industry, he had difficult moments of doubt because
of the lack of structure and prevalent illegality in the industry
at the time. He stated, “Definitely the catalyst to enter
the gaming industry as a regulator was the challenge to
direct-- and perhaps an excessive level of confidence that
if things were done properly, the agency could become an
example for other activities.” He accepted the challenge,
17
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putting order to an activity that was largely stigmatized by
the game itself and the condition of illegality therein. He
put together an excellent team with whom he still works
today. Those early days of illegality and danger are now
just memories of a past that has been overcome and which
nobody wants to see return.
Regarding his achievements in the industry, Mr.
San Roman stated that when he began to regulate slot
machine activity, less than 5 percent of the slot machine
activity was legal. In December 2010, the legalization
and licensing of the activity was completed, a task that
had seemed daunting until then. After this early stage
of formalizing relevant legislation such as the system to
prevent money laundering, interconnection of all the slots
with the regulating agency, and incorporation of other rules,
the framework is now respected by the operators and
business executives alike. Mr. San Roman attributes the
success of the program to the principles of transparency,
legality, and equal treatment.
A colleague said of his accomplishments, that Peru
is the first country in Latin America to establish a serverbased slot machine system, the first to establish strong
and specific regulations regarding compulsive gambling,
and the first to regulate an online control system for slot
machines on a national level. He said, “All slot machines in
Peru are required to have an online control system linked
with a central computer of the Peruvian Gaming Authority
and Tax Authority. There is no other economic activity in
Peru with this kind of strong control.”
Mr. San Roman stated that there are two aspects of
regulating that have made a difference in gaming activity
and his own achievements: structuring and formalizing
casino games and slot machines and the connectivity
of all slot machines to his agency, which ensures proper
control and surveillance. During this process and with
proper regulation, he saw the real income from gaming
grow by 500 percent. Today, many of the recognized
giants in slot manufacturing are licensed in Peru, including
Konami, Bally, IGT, Merkur, Austrian Gaming Industries,
JVL Gaming, and Spielo, among others. Mr. San Roman
has gradually gotten to know people in the industry, whose
respect he has earned by his principles of transparency,
legality, and equal treatment.
As a regulator, he applies clear, consistent standards,
which he intends to serve as an example of regulated
activity for his country and thereby to strengthen regulation
overall. He says that treating all operators without any
differentiation instills confidence in the regulator. This
confidence extends even to commercial areas, where his
expertise is sought to act as a conciliator to mediate and
fulfill agreements. Another colleague stated that under
Mr. San Roman’s leadership, confidence of investors in
Peru has grown. He emphasized that “you can trust the
gaming authority.”
Asked what he considered the greatest challenge to
regulators in general, Mr. San Roman stated that it is the
broad spectrum of the industry incorporating computing
skills, electronics, and telecommunications, all of which are
aspects that change with technological innovation. To him,
regulation should adapt to technological innovation and
new products, provided they are certified and approved.
Another important challenge is to maintain the legality of
the gambling facilities. Any sign of illegal activity should
immediately be stopped to instill confidence in investors
operating under the protection of the laws and to instill trust
18

in the regulator. The best advice he can give to regulators
is to rely on the laws and not to lose confidence, remaining
aware that gaming is an activity that is often stigmatized
by society. Also, a regulator must have an open-door
policy with citizens since they know the industry from the
consumer perspective.
When asked to share a meaningful event, he stated:
In Peru there is an association called All Citizens Day,
composed of prominent citizens. Every year this association
rewards successful experiences of government entities.
In 2010 the General Management of Casino Games
and Slot Machines of the Ministry of Foreign Trade and
Tourism was awarded in the category of Inspection and
Law Enforcement, recognizing the agency’s work as an
example worthy of emulation. This recognition provided
a great incentive for not only my staff but also for the
licensees who recognized the importance of the award.
Mr. San Roman shared with IMGL members and industry
executives and operators a bit of his well-earned wisdom,
stating, “The regulation of games covers different legal
specialties such as corporate, administrative, criminal
law, and others. Perhaps the best advice to give gaming
attorneys is to continue to provide legal advice that allows
regulators to keep modern legal frameworks in line with
technological advances, always defending the principles
of transparency, reliability, predictability, honesty, and
protection of vulnerable groups.”

C

ommissioner Jenny Williams’ outstanding career
includes decades in public service and regulating. Her
career spans posts in six government departments
including water and rail privatization, local government
finance, public sector housing, and business taxation,
culminating in being the first non-lawyer Director General
and board member at the Lord Chancellor responsible for
the Judicial Group which managed judicial appointments
and personnel issues.
In 2004, she was appointed to establish and run the
UK Gambling Commission to regulate all commercial
gambling other than spread betting and the national lottery.
By 2006, when the Commission moved from London to
Birmingham, it had expanded from sixty to the almost three
hundred employees needed to accomplish the daunting
task by 2007 of relicensing casino, bingo and machine
suppliers and licensing over two thousand betting and
arcade operators for the first time.
Under Jenny Williams’ leadership the Commission
then made significant improvements in the prevention of
underage gambling, reducing the supply of illegal machines,
and tackling sports betting corruption. It also secured
improvements in the approach to research, education
and treatment for problem gambling and supported the
government in securing the policy change to point-ofconsumption regulation of remote gambling in 2014.
After a first class honor’s degree in economics at
Cambridge, Mrs. Williams worked as an economic advisor
to the Zambian government before undertaking social
policy research at Nuffield College, Oxford. She was a
non-executive director of a water utility and is currently
vice chair of a leading homelessness charity. Among her
notable recognitions was receiving the Lifetime Achievement
Award from IAGA for her exceptional contribution to the
world of gaming in 2015.
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of the world’s largest licensed remote gambling
operators, from lotteries to in-play betting, sports
betting corruption and fantasy football, and the
impact of technological developments. For her, it
is a challenge to try to anticipate and to prepare
to deal with emerging risks to players or to the
public interest.
Regulating is, to Commissioner Williams,
also finding the right balance between getting to
know and understand the industry subjectively
and maintaining the objectivity and degree of
distance necessary to act in the public’s and
not the industry’s interest “except to the extent
they coincide.” Also related to achieving the
right balance in regulating, she emphasizes the
importance of “determining the minimum level
of regulatory intrusion or burden consistent
with ensuring ‘reasonable consistency’ with
the licensing objectives of keeping crime out of
gambling, keeping gambling fair and open, and
protecting the under age and vulnerable.”
To regulators in general, Commissioner
Williams offered her sage advice to keep listening
to each other and trying to understand the key
commercial and regulatory pressures. Her opinion
of effective regulating is that it should go with
the grain of the industry being regulated so far
Regulator of the Year 2015 - Europe
as possible. Likewise, the industry needs to
Jenny Williams
understand and genuinely respect the political
Commissioner and Chief Executive,
and societal context in which they are trying to
Gambling Commission, Great Britain
trade. “Mutual respect and understanding of the
very different roles goes a long way to helping
make regulation work for society and the industry.”
Displaying her wit and sense of humor, Mrs. Williams
Commissioner Williams said of her early introduction
told of her early days in the commission when many
to the gaming industry that when invited to interview
bookmakers resented the new commission and its authority.
for the CEO position, “I had literally never been in any
“One irate operator got in touch with a licensing officer who
licensed gambling premises in my life. I spent the week
happened to be a woman, didn’t like the advice he was
before the interview racing round casinos, bingo halls and
given, demanded to speak to her manager, and then her
betting shops.” Evidently, she qualifies for the marathon
manager and then the Director of Licensing, all of whom
in achieving her quick study of the industry.
were women. Finally in exasperation at not getting the
She stated, “In 2013 we took over responsibility for
answer he wanted, he demanded to speak to the CEO.
regulating the National Lottery, and in 2014, with the 2014
revision to the 2005 act, we became responsible for licensing He was told, ‘fine we will get her to call you back.’ ‘Not
and regulating overseas operators operating in Great another bloody woman,’ he replied, slammed the phone
down, and never called the commission again.” She said,
Britain.” The commission now has about three thousand
“I quite like the idea of ‘another bloody woman’ on my
licensees and oversees a domestic market (including the
tombstone and of handing my position over to one, my
national lottery) of well over £10 billion in gross gambling
successor Sarah Harrison.”
revenue net of prizes. Commissioner Williams has indeed
Concluding the interview by asking Commissioner
“guided her country through an unprecedented period of
Williams to share advice with the readers of IMGL’s five
growth and modernization.”
publications, she promptly responded, “I don’t think they
In an interview for this profile, when asked if she had
need advice from me.” She stated, “I have always valued
a moment of realization that she wished to join the gaming
the exchanges I have had with your members and the way
community, her candid response was, “Not really. I had
you can very often have a sensible ‘without prejudice’
left the civil service and was starting to pursue a portfolio
discussion about current issues with the industry lawyers
career when a city commercial lawyer I had come to like
and advisers. You can get a much better understanding
and respect while working in rail privatisation, told me he
of what is at stake or why people are taking the line that
had become a gaming board commissioner, and that it
was a truly fascinating industry. He informed me that they they are and get honest feedback on the commission’s
performance. This candid dialogue is often difficult for
would shortly be looking for a CEO for the new gambling
commission. I am not sure I would have seen the gambling operators when they are worried about upsetting the
regulator.” But of the licensees, she says she is endlessly
industry as where I wanted to be for the next decade, but
optimistic, knowing that the companies try to do the right
he was absolutely right: it is a fascinating industry.”
For Jenny Williams, her greatest challenge as a thing because of the value of the license and the company’s
reputation. “If a company sees a risk to its license and
regulator has been the range and complexity of issues,
that they can do things better, they will.”
spanning a spectrum from the individual bookie to some
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Politics, public opinion
and China - factors shaping
Taiwan’s casino policy
While most countries across Asia pose some degree of political risk, Taiwan is perhaps
one of the more complex jurisdictions due to its relations with neighbouring China.

D
William
Bryson*
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omestic politics, public opinion and cross-straits
relations may all play a part as the island debates
moves to allow a casino industry on its outlying
islands. Bill Bryson, a senior advisor at Global Market
Advisors, outlines some of the risks and mitigating factors.
a) Possible change of ruling party: Taiwan is a fullfledged democracy, in which all elected government
positions, including the President, are directly elected by
the people of Taiwan. The current ruling party, the Chinese
Nationalist Party (“KMT”), is generally favorably disposed
towards creating a casino gaming industry and has a clear
majority in the Taiwan legislature. The current opposition
party, the Democratic Progressive Party (“DPP”), is generally
not favorably disposed towards casino gaming, but is less
concerned about the establishment of casino gaming on
Kinmen and Matsu since it does not consider those two
islands, which sit just off the coast of Fujian Province
within sight of the Chinese mainland, to be part of Taiwan.
Given the above line-up of political parties, it is theoretically
possible for a single election to result in a fundamental change

of the government’s gaming policy. This aspect of political
risk has been reduced in recent years, however, as the island
of Penghu (whose Magistrate is a member of the DPP) has
expressed interest in holding a casino gaming referendum
and there has been no major political opposition to the current
draft of the casino gaming law that has been submitted to the
legislature. Both parties recognize that casino gaming could
provide employment and other economic benefits for both
the offshore islands and Taiwan generally, so opposition to
casino gaming is fairly muted at the political level.
b) Public Opinion: Given the direct democracy that exists
in Taiwan, the growing political activism of Taiwan’s younger
generation, a vocal religious community (Buddhists and
Presbyterians being the most influential), an unrestrained
press, and the very high turnout rate for virtually all elections
(85 – 90 percent for presidential and legislative elections)
public opinion is extremely important in the formation of
government policies in Taiwan. It can also be important in
the determination of whether or not established government
policies continue to be implemented.
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The practical expression of the importance of public
opinion is that laws passed by the legislature in Taiwan
often have a provision which permits the government
to alter the policy expressed in the law based on social
conditions in Taiwan. An example of this is Article 24-1 of
the proposed Tourism Casino Administration Act, which
provides that a gaming license can be revoked if “there is
any specific situation which adversely affects the social
order, public security, education and other material public
interests, and not canceling the establishment permit and the
operation license will impede the maintenance of material
public interests,” even if the casino is not responsible for
the “specific situation.” In other words, if public opinion
turns against the existence of casino gaming on Taiwan’s
outlying islands, the government can shut down the industry.
This element of political risk is somewhat mitigated by
the diversity of opinions in Taiwan. Reaching consensus on
many issues among disparate interest groups – religious
groups, business groups, academics, students, etc. –
is often difficult and government policies therefore are
somewhat resistant to short spikes in public opinion. In
general, issues related to citizens’ quality of life and safety
– e.g., food safety – generally result in a quick government
response, whereas issues that are less important to quality
of life and safety – e.g., casino gaming on offshore islands
– tend not to be as important to the general public. That
being said, a single incident can set off a furor in the press
and public opinion, which can result in quick (and often illconsidered) changes in government policies.
2. With respect to cross-Strait relations, the main
political risk arises from the increasing integration of the
Chinese economy with the Taiwan economy, which gives
China an increasing ability to influence (or attempt to
influence) Taiwan government policies. Examples of this
are legion, the most recent being the declaration by the

head of the mainland Chinese Taiwan Affairs Office that
if either Kinmen or Matsu allowed the establishment of
casino-based integrated resorts, mainland China would
cut off the “three mini-links,” a reference to the direct
transportation and communications links between those
islands and mainland China. These links are the main
avenue for visits by mainland Chinese tourists, on whom
the tourism industries on both islands are largely dependent.
The economic threat is real, even if it is not yet obvious
that this represents a “bottom line” for the TAO.
This influence extends well beyond the gaming
realm; mainland China often responds to political moves
by Taiwan’s local and national governments with what
effectively amounts to economic sanctions. A famous
example occurred a few years ago when the government
of Kaohsiung (whose mayor is a member of the DPP, a
pro-independence party) invited the Dalai Lama, who
is reviled as a “splittist” by the Beijing government, to
speak to Buddhists in Kaohsiung. That invitation, plus the
screening of a film about a Uighur separatist leader at the
Taiwan Golden Horse Film Festival (Taiwan equivalent
to the Golden Globes or Academy Awards), resulted in a
sudden months-long absence of mainland Chinese tourists
in Kaohsiung City. The ostensible reason was that it was
not “convenient” for the mainland tour groups to come to
Kaohsiung, but the message was clear.
A mitigating factor for this element of political risk is that
mainland interventions are often met with a visceral anti-China
reaction from both the public and government officials. Prior
efforts by mainland China to influence Taiwan’s presidential
elections have resulted in the election of the precise candidates
that the Mainland least wanted to see elected, and the most
recent comments by the TAO official resulted in a determination
by both the KMT and DPP to prioritize the casino gaming
bill and promote referendums on the two islands that have
not yet held referendums. Taiwan and the Taiwanese react
very badly when China misbehaves, or tries to treat Taiwan
as though it is a province or vassal state.
All countries can be influenced to some degree by the
actions of other countries, and China certainly has varying
levels of influence over many of the countries in Asia.
However, the willingness of China to be assertive in its
relationship with Taiwan, when combined with the degree
to which the Chinese and Taiwanese economies have
become integrated, as well as the degree to which Taiwan’s
economy is increasingly dependent on mainland China,
elevates this political risk to a level which is not typical of
other countries, whether in Asia or elsewhere. Nowhere
is this influence more likely to be felt than in the gaming
space, in which China could literally determine the size of
the customer market for casinos in the offshore islands of
Kinmen and Matsu.
*About the author
William (Bill) Bryson is a Senior Advisor at Global Market
Advisors. Bill has practiced law in New York and Taipei for over 25
years, and is recognized as a leading lawyer in the fields of gaming,
hospitality, real estate development, mergers and acquisitions
and financial transactions. Bill has extensive experience in the
representation of local and foreign hospitality industry clients in
their operations and investments, both in Taiwan and throughout
Asia. Bill has represented casino gaming companies, gaming
machine manufacturers and consultants to the industry in Taiwan
and 38 other jurisdictions on a variety of issues, including Corporate
Structuring; Taxes; Employment Issues; Marketing Restrictions;
and Internet/Interactive Gaming.
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Australia – Review of
Illegal Offshore Wagering
Australian Government announces review of Australian
gambling laws targeting illegal online offshore operators

A
Jamie
Nettleton*

The Review
ustralia is to conduct a review of its laws to ensure
they are effective in protecting Australians from
illegal offshore wagering and to investigate methods
of putting in place more effective enforcement measures
(the Review). The Review was announced on 7 September
2015 by the Hon. Scott Morrison, the Federal Minister for
Social Services1.
Illegal offshore wagering refers to wagering services
offered to Australians by operators located outside Australia.
These operators do not comply with relevant Australian laws
in many respects, meaning that these operators, unlike
Australian licensed operators, do not:
• contribute product fees to Australian racing and sporting
bodies; and
• monitor and report suspicious betting activities.
Also, the Minister noted that illegal offshore wagering
leaves Australian customers without protection in respect
of payouts on their winnings. He indicated that the purpose
of the Review is to consider the impact of these operations
on Australian customers, and what can be done to protect
individuals vulnerable to problem gambling.
As part of his announcement, the Minister indicated that
offshore wagering is a $1 billion annual illegal business in
Australia and that a number of wagering operators “are now
moving offshore leading to operators being able to avoid
paying the product and other fees that assist with funding
1. Australia has had a change of Prime Minister since the Review was
announced (as the Liberal Party which, along with the National Party,
forms the Federal Government, has had a leadership change). As a result
of this change, there has been considerable press speculation that the
Hon. Scott Morrison will assume responsibility for a different ministry
(possibly Treasury) and another member of Federal Government will
assume responsibility as the Minister for Social Services.
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racing and sports facilities, integrity measures, prize money
and participant payments and other operational costs.”
Terms of Reference
The Terms of Reference for the Review are:
the economic impacts of illegal offshore wagering and
associated financial transactions on legitimate Australian
wagering businesses, including size of the illegal industry,
growth, organisation and interrelationships with other criminal
industries and networks; and
international regulatory regimes or other measures that
could be applied in the Australian context; and
what other technological and legislative options are
available to mitigate the costs of illegal offshore wagering; and
the efficacy of approaches to protect the consumer –
including warnings, information resources, public information
campaigns and any other measures, regulatory or otherwise,
that could mitigate the risk of negative social impacts on
consumers.
Conduct of the Review
The Review will be conducted by the former Premier of
New South Wales, the Hon. Barry O’Farrell, who will consult
with representatives from the racing industry, professional
sports and wagering organisations, state and territory
governments and community groups. The Review will also
call for submissions from the public.
The Review will provide a final report to the Minister
of Social Services and the Minister of Communications for
their consideration by 18 December 2015. It remains unclear
whether the recent change in Australia’s Prime Minister2 will
affect the conduct of the Review.
2. See note 1.
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Commentary
Interestingly, the Terms of Reference make very limited
reference to Australia’s Federal legislation dealing with
online gambling, the Interactive Gambling Act 2001 (Cth)
(IGA), despite repeated recommendations by various
inquiries that the IGA be amended. This has included
recommendations that the prohibition on online in play
sports betting be repealed and that the prohibition on
online gaming be liberalised.
Of particular note is the focus of the Review on offshore
wagering operators. Although the Media Release of the
Minister makes reference to the ability of Mr O’Farrell to
expand the scope of the Review to “look at everything he
needs to with no preconceived notions”, there is no specific
reference in the Terms of Reference to any review of the
prohibitions in the IGA.
The limited scope of the Review has been criticised by
Senator Nick Xenophon, who has called for the Review to
be extended to cover the activities of legal Australian sites.
We anticipate that, despite the limited nature of the Terms of
Reference, submissions will be made by interested parties
much more generally including in connection with the laws
relating to online gambling in Australia.
These submissions are likely to include comments on
the relevance and effectiveness of the provisions of the IGA
and whether amendments are required.
We would anticipate that the recommendations of the
Review of the IGA conducted in 2013 by the Department
of Broadband, Communications and Digital Economy
(now the Department of Communications) will be reviewed
further. This was a fulsome review which resulted in various

recommendations being made, none of which have been
implemented.
In view of the range of issues likely to be covered by
the Review, and the expectation that a draft and final Report
will be provided following consultation with stakeholders and
public hearings, we consider the December 18 timeframe to be
ambitious (particularly if the Hon. Scott Morrison is allocated
a new portfolio and a new Minister assumes responsibility
as the Minister for Social Services).
However, a Review of these issues is welcome, taking
into account the lack of effectiveness of Australia’s laws in
this area, and their inconsistency with corresponding laws
in other countries.
*About the author
Jamie Nettleton practises extensively in the gambling area,
and advises on all legal issues relating to the gambling industry in
Australia and internationally. He is the secretary of the International
Masters of Gaming Law and has presented extensively on gambling
law topics in Australia and internationally. He is the ex-chair of the
Sports and Gaming committee of the International Bar Association.
Jamie is recognised as one of Australia’s leading experts in relation
to the regulation of gambling, and particularly interactive gambling
and sports betting.
With contributions by Jessica Azzi, Solicitor, Addisons.
Addisons has extensive experience in preparing submissions on
behalf of industry parties in relation to Government inquiries relating
to gambling legislation, and particularly in connection with the IGA.
Jamie Nettleton, Partner. Telephone +61 2 8915 1030. Email
jamie.nettleton@addisonslawyers.com.au
Jessica Azzi, Solicitor. Telephone +61 2 8915 1083. Email jessica.
azzi@addisonslawyers.com.au

Avenida da Praia Grande no. 409 China Law Building, 11th Floor, Macau
Tel: (853) 28785795 Fax: (853) 28785797
mail@pedroredinha.com | www.pedroredinha.com
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Gambling and the Law®:
Are Daily Fantasy Sports Legal?
Fantasy leagues boom as new technology allows daily contests

T
Prof.
I. Nelson
Rose*
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echnology is speeding up changes in the world of
gaming. It took almost two centuries for poker to
evolve from Straight Poker – five paper cards dealt
face down with no draw – to Internet Hold ‘Em linking players
using computers in different states and even on different
continents. Decades passed before three-reel mechanical
slot machines were replaced by electro-mechanical gaming
devices; then decades more before those made way for 100
percent computerized video games with virtual reels, and
online slots with no physical cabinets at all.
Internet gambling, especially online poker, is still being
fought over in state legislatures. But the real growth area,
a couple of years ago, was social casino games. Today it
is daily fantasy sports.
The introduction of daily games has been as big a boost
to the world of fantasy sports betting as the invention of the
under-the-table camera was to T.V. poker.
But, is daily fantasy legal?
The first thing to know about the law of fantasy is
that the federal Unlawful Internet Gambling Enforcement
Act 1 did not make fantasy sports betting legal. I have
been on three or four panels in the last five or six months
discussing daily fantasy games. Many operators and
proponents seem to truly believe that the UIGEA creates
a safe harbor carve out for all fantasy sports. The industry
leader FanDuel declares:
Fantasy sports is considered a game of skill and received
a specific exemption from the 2006 Unlawful Internet
Gambling Enforcement Act (UIGEA 2006). FanDuel uses
exactly the same rules as any other season-long fantasy
sports format, the only difference is that our games last only
one day or one week.2
Sites like FanDuel point to the following language from
the UIGEA:
§§ 5362. Definitions
In this subchapter:
(1) BET OR WAGER.--The term ‘bet or wager’-….
(E) does not include-….
(ix) participation in any fantasy or simulation sports
game or educational game or contest in which (if the game
or contest involves a team or teams) no fantasy or simulation
sports team is based on the current membership of an actual
team that is a member of an amateur or professional sports
organization . . . and that meets the following conditions:
(I) All prizes and awards offered to winning participants
are established and made known to the participants in advance
of the game or contest and their value is not determined by
the number of participants or the amount of any fees paid
by those participants.
(II) All winning outcomes reflect the relative knowledge
and skill of the participants and are determined predominantly
by accumulated statistical results of the performance of
individuals (athletes in the case of sports events) in multiple

real-world sporting or other events.
(III) No winning outcome is based-(aa) on the score, point-spread, or any performance
or performances of any single real-world team
or any combination of such teams; or
(bb) solely on any single performance of an individual
athlete in any single real-world sporting or other event.3
Note how easy it is for operators to comply with these
provisions. Fantasy sports is played by fans who pay a fee
to enter and compete against each other for valuable prizes.
Players create and manage their “teams,” made up of realworld athletes. But the athletes are not normally actually
competing against each other in real-world games. Rather,
the fantasy sports team consists of athletes from different
real-world teams and events. The only thing that is real is
the statistics generated by the individual athletes. Computers
combine the information about real-world performances to
determine which fantasy team has won.
Under the UIGEA, a fantasy team cannot be composed
entirely of the players of a real-world team. But there is
nothing preventing all players but one of a fantasy football
team from being from the same real-world team. There is no
limit on the cost of entering, the size of the prizes or, most
significantly, the length of time involved.
Until recently, fantasy sports was season-long. But this
appealed mostly to only the most devoted of sports fans,
who follow a sport over weeks or months. Technology has
shortened our attention spans. And the brilliant idea that a
fantasy league could be started and finished on the same
day, using statistics generated by real-world contests on
that day, led to an explosion of interest in fantasy sports.
So, the UIGEA does permit, under its own terms, daily
fantasy sports. But, the argument that the UIGEA preempts
all other federal and state anti-gambling laws might be
defensible, except for the following from the very opening
section of the UIGEA:
RULE OF CONSTRUCTION.--No provision of this
subchapter shall be construed as altering, limiting, or extending
any Federal or State law or Tribal-State compact prohibiting,
permitting, or regulating gambling within the United States.4
It is hard to imagine a clearer express statement that this
Act was not intended to change any other anti-gambling law.
The UIGEA bill itself is labeled an “Enforcement Act.” By its
own language, the UIGEA made only two changes in the law
of Internet gaming. It created a new federal crime of receiving
money by an operator of an illegal gambling website. And
it ordered federal regulators to enact regulations to identify
and block money transfers by bettors in the United States to
those outlaw gambling sites. The UIGEA is designed to go
after online gaming that is already illegal under some other
federal or state anti-gambling law; and, today, no serious
legal commentator, regulator or enforcement agent would
argue otherwise.
Of course, the UIGEA has had a real-world impact far
beyond its actual, limited changes in the law. Within hours
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of it being passed by Congress, PartyGaming, then the
largest publicly traded Internet poker company, announced
that it was pulling out of the American market. This was
apparently based on a misunderstanding of the bill: the frankly
bizarre belief that before the UIGEA only online bettors were
violating state anti-gambling laws and now operators could
be prosecuted as well.
Whatever the reason, the exit of this giant online gaming
operator from the U.S. scared every other publicly traded
Internet gaming company to also stop taking money bets
from America.
The passage of the UIGEA had many other impacts,
both large and small. The one most relevant for the question
of daily sports bets was the acceptance of UIGEA’s “carve
out” listed above by state and local police and prosecutors.
Fantasy sports has always been problematic for law
enforcement. Sports betting is one of the few forms of gaming
that clearly is illegal under just about every anti-gambling law.
But everyone charged with enforcing the laws against
gambling also knows that contests of skill are almost never
illegal. Gambling requires prize, consideration and chance.
If any one of those elements are absent the activity can still
be regulated, but not under the anti-gambling laws.
A game whose outcome is determined entirely by the
skill of the players is simply not gambling.
Agents of law enforcement have always been wary of
fantasy sports. The reasons are practical as well as legal.
There are few prosecutors who would care to go in front of
a jury to prosecute a months-long fantasy sports contest.
But a fantasy game that starts and ends in a single day and
involves as few as two real-world sports events is another
matter. The game is easy to explain and may even look like
sports betting.
There are no court cases yet on whether a daily fantasy
game has enough skill elements remaining to keep it out of
the category of sports betting. The question will be determined
entirely by state law.
States are free to decide their own public policies toward
gambling. Utah and Nevada share a common border, yet
their state legislatures have come to completely opposite
decisions on whether gambling should be legal.
This is already beginning to happen with fantasy sports.
Although the general test for gambling is chance, prize and
consideration, states and other jurisdictions are free to
create other tests, or outlaw or legalize specific activities.
FanDuel decided to prohibit residents of Arizona, Iowa,
Louisiana, Montana and Washington from participating in
fantasy games for money.5 Maryland, on the other hand,
expressly legalized fantasy sports in 2012.6 It did this by
enacting a statute that tracked the language of the UIGEA
on fantasy games and then simply declared those games
not to be gambling.7
Although a few state legislatures are considering
expressly outlawing fantasy sports, the trend is definitely
in the opposite direction. The sports leagues, until recently
consistently united in their opposition to sports betting, are
very much in favor of fantasy sports, to the point where they
are partnering and investing tens of millions of dollars in
the companies that run the games. The reason is obvious:
Fantasy players will continue to watch a game to the end,
even if one team is wiping out the other, because they want
to know how their individual fantasy team players do. More
viewers mean more advertising revenue.
There may also be another, more subtle factor. The
professional and collegiate teams and leagues are beginning

to recognize that wagering on sports events has been
and continues to be a significant factor in the popularity of
athletic contests.
Fantasy sports is a way for the individuals and organizations
that have said that they would never support sports betting
to get many of the benefits without having to be openly
hypocritical. And it doesn’t require them lobbying to repeal
the very same anti-sports-betting laws that they worked so
hard to have passed only a few years ago.
*About the author
Professor I. Nelson Rose is recognized as one of the world’s
leading authorities on gambling law and is a consultant and
expert witness for governments and industry. His latest books,
Gaming Law in a Nutshell, Internet Gaming Law and Gaming Law:
Cases and Materials, are available through his website, www.
GamblingAndTheLaw.com.
© Copyright 2015, all rights reserved worldwide. Gambling
and the Law® is a registered trademark of Professor I. Nelson
Rose, www.GamblingAndTheLaw.com.
1. 31 U.S.C. §§ 5361 et seq.
2. Https://www.fanduel.com/Legal.
3. 31 U.S.C. § 5362.
4. 31 U.S.C. § 5361(b).
5. Https://www.fanduel.com/Legal.
6. MD Code, Criminal Law, § 12-114.
7. Id., ¶ (b).
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