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>> Message from the President

The IMGL Continues Its Educational
Mission With Stellar Conferences and
IMGL Masterclasses Worldwide

I

Michael E. Zatezalo
President

By Michael E. Zatezalo
n AprIl the IMGl held Its AnnuAl
spring Conference in san Francisco which was well
received. I would like to thank the co-chairs of the
conference committee, John Maloney and John
roberts, for their timeless efforts in putting together a first
class program including an appearance by the former
Mayor of san Francisco.
One of the highlights of each year is the IMGl
reception at G2e and the presentation of the “regulator of
the Year Award” – north America. the award is given in
recognition of the regulator’s overall contribution to
gaming. IMGl is proud to announce this year’s regulator
of the Year, Allen Godfrey, executive director of the
Mississippi Gaming Commission. Allen has been the
executive director since 2011 and has been instrumental
in guiding the Mississippi gaming industry through continued growth notwithstanding several natural disasters
including hurricane Katrina. this award is given annually
based upon not only the recipient’s contributions to the
gaming industry but his overall work as a regulator and a
demonstration of service to
the community. Congratulations Allen.
One of the
the IMGl fall conferhighlights of each
ence will be held on Octoyear is the IMGL
ber 23-25, 2016, in dublin,
reception at G2E and
Ireland. Co-Chairs of the
the presentation
conference, Joe Kelly and
sean McGuiness, have put
of the ‘Regulator of
together a very strong prothe Year Award’ –
gram which will include
North America.
panels on esports, AMl in
The award is given
europe, the united slots
in recognition of the
and Asia, daily Fantasy
regulator’s overall
sports in the united states
contribution to gaming. and europe and the Brexit
and how it will impact the
gambling industry.

“

”
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the IMGL Masterclasses continue to be a popular
and sought after presence at gaming conferences throughout the world. recently, the national Council of legislators from Gaming states (“nClGs”) asked the IMGl to
create a regulatory panel at its annual conference in Boston,
Massachusetts. thanks to Marc ellinger and Bob stocker
for putting together an outstanding panel on short notice.
As a result, the nClGs wants the IMGl panel to be part
of their conference next year. the following is a list of
IMGL Masterclasses scheduled for the rest of this year:

DATE

september 8, 2016
september 14-15, 2016

KpMG eGaming
summit – Isle of Man

european Association for
the studies of Gambling –
lisbon, portugal

October 30-november 3, 2016 International Association
of Gaming regulatory –
sydney, Australia
november 7-9, 2016
november 15, 2016

november 22-23, 2016
november 29, 2016

Malta iGaming seminar
(MIGs) – Malta

MGs Macau Gaming show
eastern european
Gaming summit –
sofia, Bulgaria

OFXG tlV + GO
Gaming International
summit, tel Aviv

Finally, the IMGl has set the dates for its 2017 spring
Conference in Miami, Florida, for May 10-12 at the
turnberry Isle resort. Our co-chairs for the conference
are Marc dunbar and daniel Wallach. It promises to be
another great conference in keeping with the IMGl’s
educational mission. ♣
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>> Letter from the Editor
ach autumn, the IMGl regulators of
the Year are recognized in a feature
article and at the IMGl awards reception at G2e. this year, IMGl takes
great pleasure in recognizing Allen Godfrey of
the Mississippi Gaming Commission as the regulator of the Year for north America. executive
director Godfrey is the sole honoree for 2016, and
the article describing his notable achievements and
leadership of Mississippi gaming are illustrated
by attorneys, educators, other regulators and
gaming leaders across the state who offer their
perspective on his leadership of Mississippi
gaming. Congratulations, director Godfrey, on a
well-deserved honor.
As in every issue of American Gaming Lawyer
(AGl), this issue contains articles on the latest
developments in gaming, reflecting the present
international interest in gaming technology and
how technology is changing and influencing the
games and, on the casino floor, the demographics
of today’s customers and the evolution of noncasino gaming.
First in our presentation of the latest developments in gaming is an excellent overview of
how millennial gaming consumers are driving
both the market and the regulations regarding
skill-based games. Author Christian J. Fisher
covers developments in skill-based gaming
regulations in multiple jurisdictions, focusing on
nevada and new Jersey regulations.
next, Jason Bacigalupi, Glenn light and
Karl rutledge further the discussion of technology and gaming, addressing the new explosion in
esports or competitive gaming. As in the previous
article, this article discusses the current fascination with skill-based games. this thorough explanation of the esports market covers the games,
potential risk for operators and inconsistency in
jurisdiction regulations of the games, some with
potential criminal gambling liability.
Changing to new developments in Gaming
law, authors stephen schrier, eric Fikry,
stephanie Chomentowski and lauren O’donnell
discuss the u.s. department of the treasury’s
Financial Crimes enforcement network (FinCen), the Bank secrecy Act and anti-money
laundering requirements with an excellent review
of several notable enforcement actions. the
authors review the compliance issues, stringent
filing requirements, and recordkeeping rules—
citing the Yates Memo—all of major importance
to casino executives and operators, among others.
Authors scott Andress and tara ellis
present an excellent discussion of preserving
privilege when dealing with regulatory requirements and the selective waiver doctrine. the

authors discuss the stance
of various jurisdictions
regarding selective waiver,
citing the Mississippi
statutory protections that
maintain privilege despite
disclosure to a governmental agency.
Sue McNabb
Moving to international developments in
gaming, Alexia Couccoullis provides an update on
present gaming regulations in Cyprus and Greece,
discussing how the regulatory framework affects
future growth in the region. next author Yahaya Maikori discusses the nigerian gaming industry, citing misconceptions of gaming in
nigeria. the author emphasizes the unique character of gambling games, attitudes of nigerians
toward gambling and the future of gaming in
nigeria.
In an excellent discussion of the university
of nevada, las Vegas (unlV) and its contribution to the gaming industry, professor Bo Bernhard emphasizes unlV’s research, education and
worldwide collaborations in the gaming area. Bo
Bernhard indeed is carrying forth the vision and
mission of Bill eadington at the university and
elsewhere, working with nevada Governor
sandoval and all the great educators, researchers
and “brightest minds” in gaming. he emphasizes
the practical contributions of unlV’s International Gaming Institute and the new Center for
Gaming Innovation, the university’s incubator for
invention of new games.
this issue of AGl ends with an article on
responsible gaming in Indian Country. In his
article, hugo luz dos santos relies heavily on former researchers in the field, focusing on electronic
gaming machines and a recommended approach
to minimize harm.
As always, AGl thanks its supporters—
writers and sponsors—for their articles and for
the generous financial support to continue the
IMGl mission of education in gaming law. ♣
Sue McNabb has worked with the state legislature and served as Assistant Attorney General for the Louisiana Department of Justice and as
an attorney for the Louisiana Legislative Auditor. She has an extensive background in corporate law in the private sector where she worked
as General Counsel of an INC 500 Company and as Vice President of
Administration with a national not-for-profit corporation.
Sue served on the board of directors of the Louisiana
Association on Compulsive Gambling and was formerly a member of
the board of the National Council on Problem Gambling. She also
serves on the board of the Louisiana Center for Women in Government and Business and was appointed by Governor Bobby Jindal to
serve on the Louisiana Women’s Policy and Research Commission.
She received the IMGL president’s award for 2013. She currently
serves as the Executive Director of the IMGL.
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>> GAMING LAW & POLICY
U.S. Department of the Treasury,
Washington DC

DON’T GAMBLE ON ANTI-MONEY
LAUNDERING COMPLIANCE
Government enforcement actions could target individuals
By Stephen Schrier, Eric Fikry, Stephanie Chomentowski
& Lauren O’Donnell

I

n August 2014, the U.S. Department of the Treasury’s Financial
Crimes Enforcement Network (“FinCEN”) issued an advisory
urging leadership within all U.S. financial institutions to actively
promote a culture of compliance with respect to Bank Secrecy Act
(“BSA”) and anti-money laundering (“AML”) requirements. Since the
advisory, FinCEN has focused a great deal of attention on AML
enforcement in casinos, as evidenced by the fact that there have been
no fewer than five civil monetary penalties assessed against gaming
operators within the past two years.
6
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to date, FinCen’s gaming industry
enforcement decisions have identified shortcomings in compliance programs at the company level. efforts to ensure that compliance
obligations are met should not stop at the company level, however. enforcement actions
against individual employees responsible for
AMl compliance may be the next phase of
FinCen’s efforts to ensure BsA/AMl compliance within the gaming industry.

Recent Enforcement Actions Underscore
FinCEN’s Impact and Reach

FinCen’s latest decisions imposing penalties on
gaming operators illustrate that simply establishing a compliance program is not sufficient
to avoid compliance charges. the casino must
encourage and empower its employees responsible for regulatory compliance in a way that
ensures and demonstrates that AMl compliance is truly a part of the company’s concern
and culture. In addition, it must effectively
implement and continually improve its compliance processes in the same way it does marketing and other business processes.
FinCen’s most recent gaming industry
enforcement actions demonstrate these points
quite dramatically. hawaiian Gardens Casino,
Inc., which operates the Gardens Casino in
California, agreed in July to a $2.8 million civil
penalty for an ongoing failure to develop and
implement an AMl program to ensure BsA
compliance. the Gardens failed to implement
procedures for securing customer identification
and for ensuring that currency transaction and
suspicious activity reporting requirements were
satisfied, but most striking was the lengthy history of non-compliance. Many of the deficiencies in the Gardens’ compliance measures were
initially uncovered by Irs examiners in 2011
and again by an independent consultant hired
by the card club in 2013, but nevertheless, many
of the same internal control violations were still
evident during a subsequent exam in 2014.
In addition, FinCen noted that the
Gardens’ leadership did not take an active role
in promoting a strong culture of compliance,
citing the BsA committee’s failure to meet quarterly as required and failure to have a qualified
person responsible for BsA compliance on a day
to day basis. Based on the lengthy history of
non-compliance, FinCen imposed a significant
monetary penalty, and the Gardens consented
to undergo a new risk assessment within 90 days,
and to engage and retain an independent external auditor to examine and perform a series of
tests of the card club’s BsA/AMl program.
sparks nugget, Inc., a casino located in
nevada, agreed in April 2016 to pay $1 million

Sparks Nugget, Inc., a casino located in Nevada,
agreed in April 2016 to pay $1 million for its lack
of AML controls.

for its lack of AMl controls. the consent decree
which sparks nugget agreed to notes that
merely having an employee responsible for managing the casino’s BsA compliance was not
enough, as the employee in that role for sparks
nugget was routinely disregarded by her managers. thus, FinCen concluded that the casino’s
culture and the interactions among its employees undermined the casino’s compliance efforts.
Also critical was the fact that while sparks
nugget was collecting a warehouse of data on
its customers for the purposes of delivering better gaming experience, it did nothing with this
data for AMl purposes:
As is typical within the casino industry,
sparks nugget harnessed its software
systems and its own employees to gather
large amounts of information about its
customers. the Casino used this information to provide better and more personalized customer service to its patrons and to
minimize the business risk associated with
running a casino. Yet, sparks nugget failed
to use this same information to develop
risk-based policies and procedures to
assess and minimize AMl risks.

the consent decree further provided that
sparks nugget’s “poor compliance culture”
combined with a “blatant disregard for AMl
compliance” “permeated all levels of sparks
nugget.” sparks nugget filed very few suspicious Activity reports (“sArs”) and Currency
transaction reports (“Ctrs”), both BsA obligations, and also made a host of other record-

Stephen Schrier

Stephen Schrier is the Co-Chair
of the Gaming Practice Group
of Blank Rome, LLP. He has
over 30 years of experience in
the gaming industry as a regulator and practitioner and is an
adjunct professor of gaming
law at Rutgers Law School.
He can be reached
at schrier@blankrome.com;
or 609.750.2654

Eric Fikry

Eric Fikry is a member of
Blank Rome’s Gaming Practice
Group and handles litigation
and regulatory matters for
land-based and online gaming
clients. He serves as Chair of
the Pennsylvania Bar Association’s Gaming Law Committee
and is a past Chair of the New
Jersey State Bar Association’s
Casino Law Section. He will
be teaching Introduction to
Gaming Law at the University
of Pennsylvania Law School in
the spring and can be reached
at fikry@blankrome.com
or 215.569.5495.

Continued on next page
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>> GAMING LAW & POLICY
was logged one minute later, with the same
customer and same cashier.
In september 2015, desert palace, Inc.
d/b/a Caesars palace (“Caesars”), agreed to
an $8 million penalty for having “allowed a
blind spot to exist in its compliance program—private gaming salons—enabling
some of the most lucrative, and riskiest,
financial transactions to avoid the scrutiny
of Caesars’ compliance program.”
having no AMl procedures in place in
the private gaming salons allowed individuals to gamble in an environment where BsA
recordkeeping and reporting were absent,
In September 2015, Desert Palace, Inc. d/b/a Caesars Palace (“Caesars”), agreed to
resulting in “a significantly higher level of
an $8 million penalty for having “allowed a blind spot to exist in its compliance program—
money laundering risk than ordinary gamprivate gaming salons—enabling some of the most lucrative, and riskiest, financial
ing areas.” this same “blind spot” extended
transactions to avoid the scrutiny of Caesars’ compliance program.”
to Caesars’ branch offices in hong Kong,
singapore, tokyo, and Monterey park,
California, where Caesars would promote its
Continued from previous page
salons. not only did this result in a “failure
keeping errors and failures. FinCen viewed the assertions of to file a large number of sArs,” but, even in locations where
certain sparks nugget employees that the absence of any such Caesars had procedures to detect and report suspicious acfilings was due to a lack of suspicious activity with skepticism, tivity, it failed to follow them. there was also a conspicuous
particularly since a county official had been convicted for hav- failure of testing and training, causing fundamental misuning gambled embezzled funds at the casino and the casino’s derstandings of what transactions are considered suspicious.
former general counsel had pleaded guilty for having embez- In addition to the $8 million penalty, Caesars agreed to retain
zled $3 million from the casino.
the hawaiian Garden and sparks
nugget consent agreements were preceded
by a string of other FinCen penalties
aimed at encouraging casino AMl compliance.
In december 2015, FinCen levied a
$650,000 penalty against Oaks Club room
d/b/a Oaks Card Club (“Oaks”), located in
California. FinCen’s investigation was
triggered by prosecutions against individuals for conducting illegal loan-sharking at
the casino. FinCen found that while Oaks
had established AMl procedures, they had
not been updated in six years and contained
numerous inaccuracies and misstatements.
Oaks also failed to conduct sufficient independent testing or employee training and
failed to file a sAr on at least nine instances,
including a circumstance where one $9,900 A $10 million fine was levied against Trump Taj Mahal Associates, LLC d/b/a Trump Taj
transaction was logged at 9:52 a.m. and a Mahal Casino Resort (“Trump”), located in New Jersey (while in bankruptcy for a third
subsequent transaction for the same amount time) in March 2015.
8
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an auditor to examine and test its compliance
program; report to FinCen on the implementation of its compliance and training programs;
and file or amend sArs based on a review of
two years of past branch office transactions.
A $10 million fine was levied against
trump taj Mahal Associates, llC d/b/a
trump taj Mahal Casino resort (“trump”),
located in new Jersey (while in bankruptcy for
a third time) in March 2015. Along with other
violations, trump was found to have a 56% and
44% failure rate in filing sArs during two time
periods of 2010 and 2012. trump also had no
policies or procedures to monitor several areas
of the casino, including cage marker and front
money transactions and data from slot machines.
even though trump had been on notice of
these failures as early as 2007, adequate action
was not taken to comply with reporting requirements. FinCen also required trump to retain
an independent, external auditor to review and
evaluate its BsA compliance program.
the largest fine FinCen had ever imposed
on a casino—and the fourth largest in the
agency’s history–was levied in June 2015
against hong Kong entertainment (Overseas)
Investments, ltd. d/b/a tinian dynasty hotel
& Casino (“tinian dynasty”), located in the
Commonwealth of the northern Mariana
Islands. tinian dynasty agreed to pay a $75
million penalty for having no AMl program
whatsoever. there was no compliance officer,
no testing or training, and no internal policies
or controls.
these failures primarily came to light as a
result of an undercover investigation. One
casino executive admitted to an undercover
agent that should the agent’s client, a fictitious
russian businessman, come to tinian dynasty,
he “could bring large amounts of currency” and
tinian dynasty “would not file reports related
to” his gaming activity. several other undercover efforts are detailed where agents conducted transactions at the casino that should
have triggered the filing of reports, but none
were filed. In one undercover effort, tinian
dynasty counseled the agent on how to avoid
BsA scrutiny at the casino.

“

The sizable monetary
penalties imposed by FinCEN
coupled with the public
disclosure of the failures which
give rise to same should
prompt gaming companies to
regularly examine compliance
procedures to ensure that
they are meeting their
BSA obligations.

”

What the Bank Secrecy Act Requires

the sizable monetary penalties imposed by
FinCen coupled with the public disclosure of
the failures which give rise to same should
prompt gaming companies to regularly examine compliance procedures to ensure that they
are meeting their BsA obligations. the main
obligations of the BsA and its regulations are
outlined below.

Compliance Program. A casino must develop
and implement a written AMl program reasonably designed to assure and monitor compliance with the BsA to prevent money
laundering and the financing of terrorist activities. At a minimum, a casino’s AMl program
must contain:
■ internal controls;
■ independent testing;
■ training;
■ an individual designated to assure
day-to-day compliance;
■ the use of all available information to
(1) identify suspicious transactions;
(2) identify certain required records;
and (3) determine and verify personal
identifying information; and,
■ for casinos with automated data
processing systems, the use of such
systems for compliance.

Stephanie Chomentowski

Stephanie Chomentowski is a
litigation partner in Blank
Rome’s White Collar Defense
and Investigations and AML
practice group and represents
gaming clients and businesses
in compliance matters.
She can be reached at
chomentowski@blankrome.com;
or 215.569.5344

Lauren O’Donnell

Lauren O’Donnell is a litigator
in Blank Rome’s White Collar
Defense and Investigations
group, and counsels clients in
investigations and in defense of
criminal and civil charges.
She can be reached at
odonnell@blankrome.com;
or 215.569.5735

Continued on next page
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Continued from previous page

Filing SARs. the BsA also requires the filing of suspicious
Activity reports. this filing requirement is triggered by a
“suspicious transaction” that involves or aggregates to at least
$5,000. A transaction is “suspicious” if the transaction:
(a) involves funds derived from illegal activity or is conducted
to disguise funds or assets derived from illegal activities; (b) is
designed to evade any requirement of the BsA or its implementing regulations; (c) has no business or apparent lawful
purpose or is not the sort in which the particular customer
would normally be expected to engage; or (d) involves use of
the casino to facilitate criminal activity. A transaction must
be reported if the casino knows, suspects, or has reason to suspect it is suspicious.
Filing CTRs. Another filing requirement of the BsA is
Currency transaction reports (“Ctrs”). For any transaction
that involves either “cash in” or “cash out” of more than
$10,000 during a single gaming day, a Ctr must be filed. A
casino must treat the transactions as a single transaction if
the casino has knowledge that the transactions are conducted
by, or on behalf of, the same person.
Other recordkeeping. Finally, the BsA imposes special
recordkeeping rules on casinos, which require the maintenance
of a separate record containing a list of each transaction
involving certain monetary instruments having a face value
of $3,000 or more. the list must contain the following information (with the transactions appearing in chronological
order): time, date, and amount of the transaction; the name
and permanent address of the customer; the type of instrument; the name of the drawee or issuer of the instrument; all
reference numbers and the name or casino license number of
the casino employee who conducted the transaction.

Ongoing Warnings to Casinos to Ensure
Proper Compliance Efforts

Given this enforcement activity, FinCen has urged the gaming industry to beef up its compliance efforts. As mentioned
previously, in August 2014, FinCen issued its Advisory on
promoting a Culture of Compliance with BsA and AMl
requirements. FinCen explained that compliance programs
should include: leadership that actively supports and understands compliance efforts; efforts to manage and mitigate
BsA/AMl deficiencies uncompromised by revenue interests;
relevant information from various organizational departments
shared with compliance staff; devotion of adequate resources
to compliance; testing by an independent and competent party;
and leadership and staff who understand the purpose of its
compliance efforts and how its reporting is used. FinCen also
issued a letter in 2014 noting the vulnerabilities and risk
exposure posed by sports betting and reminded the gaming
10 AMERICAN GAMING LAWYER • AUTUMN 2016

“

The memo, now known simply as
the Yates Memo, represents a clear warning
that the DOJ will seek to hold individuals
criminally and civilly responsible for
corporate fraud. The memo effectively
ensures this outcome by refusing to grant
credit to a company for cooperating with
a government investigation unless
the company provides to DOJ all relevant
facts about the individuals involved
in corporate misconduct.

”

industry of its AMl compliance program requirements.
likely in response to the FinCen alerts, in december
2014, the American Gaming Association (“AGA”) issued Best
practices for Anti-Money laundering Compliance. the practices focus on: risk assessments, BsA/AMl, officers, employee
training, preventive steps, due diligence, transaction monitoring, potential suspicious activity and sAr review procedures,
audit procedures, and recordkeeping and retention. the AGA
suggested that casinos enhance their compliance programs,
which should be specific to each casino, and reconsider their
compliance efforts on a regular basis to ensure they account for
new risks and emerging patterns of illegal activity.
Based on a recent study by the AGA and ernst & Young
llp, it appears that casinos and their counsel have begun to
receive FinCen’s message. According to the study, compliance obligations are now embraced company-wide, and
certain processes and controls are viewed not only as compliance issues but also sound business practices.
Also according to the study, casino operators have been
increasing their AMl compliance-related spending over the
last several years: almost two-thirds of the respondents
reported an average spending increase of 74%. this increase
in investment has strengthened compliance programs as
casinos are now filing Ctrs and sArs in record numbers.
the number of sArs filed between 2011 and 2014 increased
by 164%.

Efforts by the Department of Justice and the
Potential Focus on Individuals

In addition to the recent FinCen enforcement actions detailed
above, the department of Justice has taken its own recent
actions.
In January 2016, normandie Club agreed to plead guilty
to charges that it violated the BsA at its “cardroom” style
casino in California. prosecutors had alleged that normandie
Club would rely upon promoters to steer high-rollers to its
cardroom. It would then use the promoter’s name on transactions, fail to record them, and break up large transactions

Department of Justice,
Washington DC

into smaller ones under $10,000 in order to avoid reporting
requirements. the club, which was a partnership, agreed to
pay nearly $2.4 million for two felony offenses, cooperate in
ongoing criminal investigations, and create, implement, and
maintain an effective AMl program.
Justice department enforcement efforts should raise even
more attention to AMl compliance because of the new law enforcement priority to seek to hold individuals criminally and
civilly responsible for crimes committed by a corporate entity.
In september 2015, sally Quillian Yates, deputy Attorney General, issued a widely-read and now very-well-known
memo to a number of government officials noting that one of
the most effective ways to fight corporate fraud and other misconduct is to seek accountability from the individuals who
perpetrated the wrongdoing. the memo, now known simply
as the Yates Memo, represents a clear warning that the dOJ
will seek to hold individuals criminally and civilly responsible
for corporate fraud. the memo effectively ensures this outcome by refusing to grant credit to a company for cooperating
with a government investigation unless the company provides
to dOJ all relevant facts about the individuals involved in
corporate misconduct.
though this creates a great deal of tension between a
company’s attorney-client privilege and other employee rights,
the dOJ has directed both civil and criminal investigations to
focus on individuals from the inception of the investigation and
investigators should not consider an individual’s ability to pay
any potential resulting civil fine.
likewise, FinCen has the authority to bring actions
against individuals.
the tinian dynasty case is notable not just for the size
of the penalty imposed; it is significant because FinCen also
penalized an individual for some of the misconduct. the
former VIp services manager, George Que, was fined $5,000
for his admission that the casino would not file reports for the
fictitious russian businessman undercover agents were offering
to bring to the casino.

In addition to this FinCen penalty, Mr. Que was criminally charged with conspiracy and several counts of failure to
file a Ctr. Mr. Que entered into a deferred prosecution agreement and cooperated with prosecutors, and the charges were
ultimately dismissed.
FinCen’s recent consent agreements and penalty assessments contain provisions requiring that the casino, “shall truthfully disclose to FinCen all factual information not protected
by a valid claim of attorney-client privilege or work product
doctrine with respect to the conduct of its current or former directors, officers, employees, agents, or others.” this language, along with the overall tenor of the Yates Memo,
suggests that the focus of FinCen’s future enforcement
actions may be directed towards casino employees, particularly
those in management or compliance officers, in addition to the
entities themselves. this would be a stark change from the
civil money penalties described above, which largely focused
on wrongdoing by the entities overall.
similarly, if the department of Justice were to bring more
criminal enforcement actions against casinos, like the normandie
Club case, the Yates Memo requires prosecutors to focus on
the individuals from the outset of the investigation.
Indeed, FinCen director Jennifer shasky Calvery
acknowledged in comments made during a 2015 Bank secrecy
Act Conference co-sponsored by the American Gaming Association that the BsA provides FinCen with broad authority to
impose civil penalties not only against financial institutions but
also against management and employees who participate in
misconduct:
We will continue to consider whether to take action
against individuals responsible for a financial institution’s
BsA/AMl failures, including, in appropriate cases,
barring individuals from working in the industry. And, of
course, this includes considering the institution as a
whole and holding those on the business side accountable
for willful participation in such failures. that being said,
we know that the vast majority of financial institutions,
and in particular their compliance officers, are working
hard to comply with their responsibilities, and are successful at it. We appreciate all you are doing to keep your
financial institutions safe from illicit use.
see remarks of stephanie Brooker, Associate director for
enforcement, FinCen, 2015 Bank secrecy Act Conference,
l a s Ve ga s, n e va d a , Ju n e 1 8 , 2 0 1 5 , ava i l abl e at :
https://www.fincen.gov/news_room/speech/pdf/20150618.pdf.
Given the increasing likelihood that individual employees
responsible for developing and implementing casino compliance programs may be subject to heightened scrutiny and even
personal liability, efforts to continuously enhance BsA and
AMl compliance mechanisms should remain a top priority, and
those executives with management responsibilities, especially
in compliance, should be particularly vigilant in their efforts. ♣
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>> GAMING LAW & POLICY

THE PRESERVATION OF PRIVILEGE
Are Gaming
Licensees
Rolling the Dice
by Disclosing
Information to
Gaming Regulators?
By Scott E. Andress and Tara P. Ellis

D

ue to their participation in such a highly regulated industry, casino operators, manufacturers and distributors of gaming equipment and other
entities and individuals involved in the gaming industry are often required
to provide regulators with highly confidential information. Some of this information may even be privileged, but applicants or licensees nonetheless submit
it to gaming regulators, despite its privileged nature, for fear of adverse consequences (e.g., denial of an application) if they fail to provide it.
Further, in some jurisdictions, such
as Mississippi and Indiana, applicants and
licensees waive their right to any privileges (except certain Constitutional and
statutory privileges) in hearings or meetings before the state gaming commission.i
By providing otherwise privileged infor12
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mation to gaming regulators, has one
waived the attorney-client privilege
and/or the attorney work-product doctrine as to third parties, or in unrelated
matters?
As a general rule, the attorney-client
privilege is waived by disclosure of

privileged communications to a third
party.ii A number of cases address the
issue of whether providing documents to
a governmental entity effects a waiver of
the attorney-client privilege and/or
attorney work-product doctrine. Many
of those cases concern information provided in the course of an investigation by
the department of Justice or the securities and exchange Commission (“seC”)
of alleged wrongdoing by a company,
where a third party subsequently requested
the same information in separate litigation. In response to these types of cases,
some courts have adopted the doctrine of
“selective waiver” which provides that the
waiver caused by providing documents to

a government authority only affects a “limited
waiver” which does not extend to third parties. On
the other hand, many courts have expressly
rejected the selective waiver doctrine. A third
category of courts has allowed the selective
waiver doctrine to be used only under certain
circumstances. More courts allow the use of the
selective waiver doctrine for attorney work-product than for the attorney-client privilege since the
two protections turn on different considerations.iii
the u.s. Court of Appeals for the eighth
Circuit created the concept of selective waiver in
Diversified Indus., Inc. v. Meredith.iv In that case, a
company defending a civil proceeding sought to
protect a memorandum and a report prepared by
its counsel that it had previously produced to the
seC in response to an agency subpoena. the
court held that only a limited waiver of the
privilege occurred, as the company disclosed these
documents “in a separate and nonpublic” investigation, and “[t]o hold otherwise may have the
effect of thwarting the developing procedure of
corporations to employ independent outside counsel to investigate and advise them in order to
protect stockholders, potential shareholders and
customers.”v
After the selective waiver doctrine’s creation,
the u.s. Court of Appeals for the d.C. Circuit was
the first appellate court to reject the doctrine, in
Permian Corp. v. U.S.vi the court, finding that the
corporation had destroyed the attorney-client
privilege by providing documents to the seC,
reasoned that the availability of a “limited waiver”
would not serve the interests underlying the common law privilege for confidential communications
between attorney and client.vii the court stated,
“If the client feels the need to keep his communications with his attorney confidential, he is free to
do so under the traditional rule by consistently
asserting the privilege, even when the discovery
request comes from a ‘friendly’ agency.”viii
the First,ix third,x Fourth,xi sixth,xii seventh,xiii and ninthxiv Circuits have all joined the
d.C. Circuitxv in rejecting selective waiver.
Other courts, such as the second Circuit,xvi
have declined to adopt a per se rule against the
selective waiver doctrine. the tenth Circuit has
rejected selective waiver in one case, emphasizing
the record before it, but in that decision it did not
expressly adopt a per se rejection of the selective
waiver doctrine.xvii these courts have examined

various factors in determining whether the selective waiver doctrine should be applied, including
the nature of the relationship between the
disclosing party and the governmental agency (i.e.,
whether it is “friendly” or “adversarial”)xviii and
whether they have entered into a confidentiality
agreement.xix
As demonstrated by some of the cases
referenced herein, a court could find that a licensee
or applicant has waived the attorney-client privilege or the ability to assert the attorney workproduct doctrine by disclosing information to a
gaming regulatory body. however, in the context
of gaming regulation, often applicable statutes and
regulations protect certain information provided
to gaming authorities as “confidential.” While
very few cases have examined whether confidentiality provisions of regulations or statutes afford
protection to materials disclosed to governmental
entities, there is an argument to be made that they
should, as they evidence legislative or regulatory
intent, and lend an expectation of privacy to gaming applicants or licensees.
In gaming jurisprudence, certain statutory
provisions may be available that seek to maintain
privilege despite disclosure to governmental
agencies. For example, the Mississippi Gaming
Control Act expressly protects privileged documents provided to the Mississippi Gaming
Commission:
(1) Any communication or document of an
applicant or licensee which is required
by:
(a) law or the regulations of the
commission; or

Scott E. Andress

Tara P. Ellis
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(b) A subpoena issued by the commission
to be made or transmitted to the
commission or the executive director
or his employees, is absolutely privileged and does not impose liability for
defamation or constitute a ground for
recovery in any civil action.

(2) If such a document or communication
contains any information which is privileged, that privilege is not waived or lost
because the document or communication
is disclosed to the commission or the
executive director or his employees.

Continued on next page
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(3) notwithstanding the powers granted to the commission
and the executive director by this chapter:
(a) the commission, the executive director and his
employees shall not release or disclose any privileged
information, documents or communication provided by
an applicant without the prior written consent of the
applicant or licensee or pursuant to a lawful court order
after timely notice of the proceedings has been given to
the applicant or licensee.

(b) the commission and the executive director shall maintain all privileged information, documents and communications in a secure place accessible only to members
of the commission and the executive director and his
employees.
(c) the commission shall adopt procedures and regulations
to protect the privileged nature of information, documents and communications provided by an applicant or
licensee.xx

the nevada Gaming Control Act also contains similar
explicit protection of privileged documents submitted to
the nevada state Gaming Commission or the nevada Gaming
Control Board.xxi
the trend among Circuits is seemingly the rejection of the
selective waiver doctrine; however, the existence of some states’
laws providing explicit protection for privileged documents
disclosed to their respective gaming commissions may evidence
legislative intent for an expectation of privacy in disclosure to
government agencies. the dearth of case law on this pointed issue
provides little guidance. If more jurisdictions were to endorse
the selective waiver doctrine, its adoption would benefit gaming
licensees and applicants, as well as regulators. such would encourage effective communications between licensees or applicants
and their attorneys, as well as between licensees or applicants and
gaming regulators, and promote predictability and consistency in
the treatment of information disclosed to gaming regulators. ♣
The authors wish to thank Meredith M. Pohl, University of
Mississippi J.D. 2018, for assistance with this article.

13 Mississippi Administrative Code part 1, r. 3.9(b), and part 2, r. 3.2; Indiana Administrative Code tit. 68, r. 1-6-4.
William Meade Fletcher, 9A Fletcher Cyclopedia of the Law of Corporations § 4670.35.
As one court explained, “Because work product protects against disclosure to potential adversaries and not the world in general, courts generally hold that the protection is not lost when
work product is disclosed to a government agency.” Bickler v. Senior Lifestyle Corp., 266 F.r.d. 379, 384 (d.Ariz. 2010) (quoting Shields & Strum, Ruger & Co., 864 F.2d 379, 382 (5th Cir. 1989);
Goff & Harrah’s Operating Co., 240 F.r.d. 659, 661 (d.nev. 2007); Niagara Mohawk Power Corp. v. Stone & Webster Engineering Corp., 725 F.supp. 656, 664 (n.d.n.Y. 1989)).
iv
572 F.2d 596, 611 (8th Cir. 1977).
v
Id. at 611.
vi
665 F.2d 1214 (d.C. Cir. 1981).
vii
Id. at 1220-21.
viii
Id. at 1221.
ix
U.S. v. Mass. Institute of Technology, 129 F.3d 681, 686 (1st Cir. 1997) (“Anyone who chooses to disclose a privileged document to a third party, or does so pursuant to a prior agreement or
understanding, has an incentive to do so, whether for gain or to avoid disadvantage. It would be perfectly possible to carve out some of those disclosures and say that, although the
disclosure itself is not necessary to foster attorney-client communications, neither does it forfeit the privilege. With rare exceptions, courts have been unwilling to start down this path –
which has no logical terminus – and we join in this reluctance.”).
x
Westinghouse Elec. Corp. v. Republic of Philippines, 951 F.2d 1414, 1425 (3rd Cir. 1991) (“[s]elective waiver does not serve the purpose of encouraging full disclosure to one’s attorney in order
to obtain informed legal assistance; it merely encourages voluntary disclosure to government agencies, thereby extending the privilege beyond its intended purpose.”).
xi
In re Martin Marietta Corp., 856 F.2d 619, 623-26 (4th Cir. 1988) (the Fourth Circuit has not embraced the concept of limited waiver of the attorney-client privilege, although the doctrine
may be used in relation to opinion work product due to the greater protection traditionally afforded thereto).
xii
In re Columbia/HCA Healthcare Corporation Billing Practices Litigation, 293 F.3d 289, 302 (6th Cir. 2002) (rejecting “the concept of selective waiver, in any of its various forms”).
xiii
Burden-Meeks v. Welch, 319 F.3d 897, 899 (7th Cir. 2003) (“Knowing disclosure to a third party almost invariably surrenders the privilege with respect to the world at large;
selective disclosure is not an option.”).
xiv
In re Pacific Pictures Corp., 679 F.3d 1121, 1128 (9th Cir. 2012) (“Given that Congress has declined broadly to adopt a new privilege to protect disclosures of attorney-client privileged
materials to the government, we will not do so here.”).
xv
note, however, that in In re Subpoena Duces Tecum, 738 F.2d 1367, 1369-70 (d.C. Cir. 1984), the d.C. Circuit, with respect to its rejection of a claim for selective waiver for work-product
material, did not definitively reject the selective wavier doctrine under all circumstances. Instead, the court based its decision in that case upon three factors: (1) the proposed use of the
work-product doctrine was not consistent with the doctrine’s purpose; (2) “appellants had no reasonable basis for believing that the disclosed materials would be kept confidential by the
seC”; and (3) applying waiver “would not trench on any policy elements now inherent in this [protection].” Id. at 1372. the court also noted that the decision to disclose to the seC
was motivated by self-interest. Id.
xvi
In re Steinhardt Partners, L.P., 9 F.3d 230, 236 (2nd Cir. 1993) (declining to reject a per se rule against the selective waiver doctrine, as such would not account for situations where the
governmental authority and the disclosing party have entered into a confidentiality agreement).
xvii
In re Qwest Communications International, Inc., 450 F.3d 1179 (10th Cir. 2006).
xviii
Id. at 232. See, e.g.,Gruss v. Zwirn, 2013 Wl 3481350 at *8 (s.d.n.Y. 2013);In re Stone Energy Corp., 2008 Wl 4868086, at *5 (W.d.la. 2008) (protecting material provided to the seC in
response to a “benign request” to assist an agency “in performing its routine regulatory duties”); In re Bank One Sec. Litig., 209 F.r.d. 418, 424 (n.d.Ill. 2002) (finding that a confidentiality
agreement between the disclosing party and the Office of the Comptroller of the Currency did not “salvage the protection of the work-product doctrine due to the adversarial nature of
this relationship”).
xix
See, e.g., Police and Fire Retirement Sys. of the City of Detroit v. Safenet, Inc., 2010 Wl 935317, at *2 (s.d.n.Y. 2010) (applying the selective waiver doctrine because disclosing party had expectation of privacy due to confidentiality agreements); Lawrence E. Jaffe Pension Plan v. Household International, 244 F.r.d. 412, 433 (n.d.Ill. 2006) (“selective waiver may be appropriate where
the disclosing party took steps to preserve its privilege”); In re Stone Energy Corp., 2008 Wl 4868086 at * 6 (“the confidentiality agreement between stone and the seC gave the seC broad
discretion to disclose the documents ‘in furtherance of the Commission[ ]’s discharge of its duties and responsibilities,’ and therefore gave little expectation of privacy to stone”).
xx
MIss. COde Ann. § 75-76-133.
xxi
neV. reV. stAt. § 463.3407.
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>> NEW DEVELOPMENTS IN JURISDICTIONS: NIGERIA

Mapping the Nigeria Gaming Industry:

Legal & Socio Cultural Factors
By Yahaya Maikori

I

n recent times there has been much excitement about the

African gaming market for reasons which are not farfetched,

given its demographic asset, which presents a growth

opportunity for many companies. Of the 53 African countries,
Nigeria is undoubtedly the largest market by virtue of its population making it the preferred investment destination for most
gaming companies. Beyond the excitement about the industry
and its prospects, what is the value of Nigeria’s gaming industry?
Do we have any supporting data?
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As always we have looked to companies like
price Waterhouse Coopers (pWC) and a host of
other institutions to guide us. For example, pWC’s
2015 to 2019 gaming outlook—while projecting that
gaming revenues were up by 17%—based its projections on only three licensed casinos. In reality casinos
occupy the lowest rung of the nigerian gaming
ladder. pWC’s gaming outlook distorts the impact
of the industry and how it permeates our economic
life. A cursory look at the assumptions indicates a
lack of understanding or appreciation of the industry in nigeria.

“

The legality of gambling
in Nigeria has been questioned
partly because of controversy
surrounding the1977 slot
machine prohibition act. The
act was not meant to prohibit
gambling in general; the law
simply sought to regulate
indiscriminate littering of slot
machines across the length
and breadth of the country.

”

Our industry is grossly misconceived and
this misconception manifests itself in
frequently asked questions such as, “do
nigerians gamble?” “Is gambling legal in
nigeria?” and so on. the national lottery
Act defines lottery to “… include games of
chance or skill.” though the definition may be
unwieldy, it definitely expands the frontiers of
the industry beyond what is traditionally
known. If the national lottery regulatory
Commission’s (nlrC) definition is anything
to go by then it means that even the “Ayo Ayo”
played across Africa forms part of the industry, and it predates any form of contemporary
gaming device which currently exists in
Africa.
the legality of gambling in nigeria has
been questioned partly because of controversy
surrounding the1977 slot machine prohibition
act. the act was not meant to prohibit gambling in general; the law simply sought to regulate indiscriminate littering of slot machines
across the length and breadth of the country.
As to whether nigerians gamble or not,
the answer depends on the class to which
you belong. the truth is that the majority of
our people are casual gamblers, but we are certainly active when it comes to mobile based
wagering, raffles draws, and promos. At the
lower end of the spectrum pools betting and
lottery have been part and parcel of our lives
from pre-colonial times. though we are a
religious set of people, our religious sensibilities ironically endear us to the fundamental
principles of gambling, the concept of miracles,
sowing a seed and reaping large and immediate rewards.

traditionally gaming has been stigmatized in our climes, but casinos and slot institutions have been the biggest victims of our
selective moralization of the industry. however, raffle draws and similar schemes have
become widely accepted without so much
thought as to the underlying fact that they are
laundered forms of gambling. If the nlrC’s
definition is anything to go by, it means that
even the video games played with consoles or
preloaded on the phones of our 133 million
mobile subscribers or those played on desk/
laptops, promos, raffle draws by corporate
organizations i.e. telecommunication companies, banks, fast moving consumer goods manufacturers and so on form a significant portion
of the industry. though these activities run
into billions of naira every year, they have
never been considered as part of the gambling
industry.
In general, although we may have our
reservations about sports betting, we subconsciously rationalize this type of wagering
because these events are tied to our passion for
sports. Interestingly while we consider lotteries a form of gambling, the lottery has never
really been stigmatized. From the forgoing we
can surmise that in public we despise gambling
but in private we are active either out of ignorance or out of our desires for total privacy.
so far, we have defined gambling in
accordance with nigeria’s law: gambling or
wagering is legal. nigerians do gamble, and
religion has never been a barrier especially in
this era of mobile/online gambling. In addition, by nigerian law gaming includes skilled
and unskilled games of chance.
What is the size of the gaming industry
in nigeria? how does it contribute to our
Gdp? Was is ever captured during the rebasing of the economy? If it was captured, under
which subsectors was it captured? It is properly under information and telecommunication
technology (ICt), entertainment or tourism?
With the renewed interest in gaming as
an alternative revenue stream in the wake of
fallen crude oil prices, the real value of the
industry’s contribution will become more
apparent as government agencies begin to
document them. ♣
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>> NEW DEVELOPMENTS IN JURISDICTIONS: CYPRUS & GREECE

Gaming in Cyprus
and Greece:
An Update

By Alexia Couccoullis

CYPRUS
econdary legislation finally puts
gaming in Cyprus on track, creating significant prospects in the industry through a comparative, open market attracting
international operators.
the Minister of Finance Mr. Georgiades through his
speech at the national Betting Authority summed up the next
steps in the gaming sector and in particular announced a fivepillar strategy aimed at opening the market and specifying
the regulatory framework of online betting.
Although law 106(I)/2012 set the framework regarding
Class B (online betting), particular administrative actions
toward the implementation of the provision have been
announced recently.
the national Betting Authority will gear up the license
in online betting companies, and the CeO clearly stated that
the Authority will take license applications for one month
starting October 3. In november, the Authority will publish
a list of companies to be blacklisted provided they have not
applied for a license.

S
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the main pillars of reforms relating to land based gaming
refer to the operation of an integrated casino resort. the government hopes that an integrated casino resort company will
begin implementing this very important investment by 2017,
provided that the selection process is at final stage. Further,
licensed Vlt’s are to be included in the casino licensing process.
Assignment of the operation of the state lottery to
a private investor is of great significance. the Finance Ministry said that this will fully safeguard public revenue without
requiring the involvement of public service in a highly commercial activity.
Importantly, however, opening of online betting is what
really matters considering that current regulation offered by
the Greek Organization of Football prognostics (OpAp sA)
and based on a bilateral agreement with Greece will no longer
be an impediment to the interest of foreign operators. the
Minister underlined the fact that the relevant legislation is
already prepared and forwarded to the republic’s legal service for legal vetting.
the latter, combined with the admittedly short deadline
set for the application procedure strengthens the necessity for
operators to fulfill timely the requirements in order to provide online betting service lawfully and avoid being blacklisted and blocked. It is highly recommended that offshore
operators interested in the Cyprus market proceed immediately with getting established in Cyprus.

“
GREECE

the gaming market in Greece has been thoroughly regulated pursuant to law 4002/2011
that set for the first time unified regulatory
rules on the casino gaming market, online betting and Vlt’s
under the law, international operators
are invited to tender in order to apply for permanent licences, which are approved and
granted to companies that qualify in line
with the tender notice. until this invitation
is released, the Greek state has set a transitional stage for granting temporary licences.
twenty-four online betting companies fulfilled the requirements and since 2012 have
been subjected to the Greek tax regime in
order to lawfully perform online betting
activities. Companies that have not complied
with the requirements are deemed ipso facto
illegal and blacklisted under the regulation.
nowadays, the Greek gambling sector is
mainly operated by société Anonyme under
the name Organization of Football prognostics (OpAp sA). OpAp sA, following the
acquisition of Greek state rights, is a privatised company maintaining the monopoly of
11 games.
the Greek state, through an international tender proclaimed in 2014, granted
licence to deploy 35,000 Vlts throughout
Greece through dedicated shops. A licence
granted to OpAp sA provided that 16,500
Vlts will be operated in OpAp’s dedicated
shops. the remaining 18,500 Vlts will be
allocated by separate auction to between four
and ten sub-licensees. It is estimated that the
sub-licences will not go beyond five.
notably, due to disputes arising between
OpAp and the hellenic Gaming Committee
(hGC) management on the basis that the
latter intensified the regulatory framework,
the hGC suspended the deployment and functioning of OpAp’s 16,500 Vlts as well as the
auction for sub-licences for the remaining
18,500 Vlts. It is worth noting that OpAp
was granted the licence for the entire 35,000
Vlts.

Following the deployment
of 35,000 VLTs together with
the estimated results of the
international auction for the
permanent licences for online
betting, gaming business in
Greece should experience a
newfound explosion.

”

It is further estimated that the government, following the agreement concluded with
creditors, will proceed with respect to the resolution of the dispute between the management of OpAp sA and hGC. Immediately
after, the government will proceed with an
international auction to grant permanent
licences for online betting companies so the
current transitional stage of only 24 licensed
operators will lapse.
Further, regarding taxation issues, the
parliament confirmed recently an increase of
Greek state participation in gross profit
related to amounts deriving from gaming
activity of companies holding a valid licence.
under urgent provisions for the implementation of an agreement on fiscal targets and
structural reforms, the provision of Article 50,
paragraph 5, law 4002/2011 currently provides for an increase up to five percentage
points and is set from 30% to 35% of the gross
profit from 1 January 2016.
pursuant to the above developments of
the taxation regime, the Greek state requires
a withholding tax of the profits made by players betting online. this tax ranges between
15% and 20% of the profits attributable to the
player and is to be paid to the state by the company. notwithstanding the above, companies
involved with gaming are required to submit
to the competent tax authority a tax return to
report income in order for income tax to be
paid on an annual basis.
eventually, following the deployment of
35,000 Vlts together with the estimated
results of the international auction for the
permanent licences for online betting, gaming
business in Greece should experience a newfound explosion. ♣
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INTERNATIONAL MASTERS
OF GAMING LAW

REGULATOR

OF THE YEAR
NORTH AMERICA
2016
By Sue McNabb

E

ach autumn, International Masters of Gaming
Law (IMGL) recognizes outstanding regulators based on stringent standards, including preeminence in the regulatory field and
their noteworthy contributions to the overall body
of regulatory work.
The regulators are selected from various jurisdictions internationally based on a rigorous nomination and review process. The categories are Europe,
North America, South and Central America,
Australasia, Indian Country, and Evolving Jurisdictions. A regulator is not necessarily chosen from
each category in each year. They are selected only
if they receive the required nomination and meet the
demands of the review procedure.
The specific criteria for the selection process
include that the overall body of work as a regulator
be exceptional and that the regulator make contributions to the gaming industry as a whole while
demonstrating noteworthy achievements in the
regulation of the industry. The nominee must also
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provide a stable regulatory environment in the jurisdiction, be identified as a person of high integrity, and
demonstrate service to the community.
Through this annual selection process, IMGL
continues its mission of “advancing gaming law
through education” by selecting regulators who
reflect a similar mission in their management style
while serving as role models in the regulatory
environment. This year’s sole recipient of the award
for IMGL Regulator of the Year certainly reflects
these characteristics in his professional approach to
the task of regulating a challenging gaming market.
IMGL is proud to announce the Regulator of the
Year, North America: Allen Godfrey, Executive
Director of the Mississippi Gaming Commission.
Director Godfrey joins last year’s notable honorees,
Mark Ostrowski, Regulator of the Year, North America; Jenny Williams, Regulator of the Year, Europe;
and Manuel San Roman Benavente, Regulator of the
Year, South and Central America.

Regulator of the Year:
NORTH AMERICA

during his tenure with the commission,
Mr. Godfrey has been instrumental in guiding
the industry through continued growth, as well
as assisting the industry to overcome several
disasters. he was involved in the state’s efforts
to rebuild the coastal casinos after hurricane Katrina in 2005. he also had to help lead
the industry through the major Mississippi
river flood of 2011 that impacted multiple
casinos along the Mississippi river and the Bp
oil spill of 2010 that affected the Mississippi

ALLEN GODFREY

Executive Director,
Mississippi Gaming Commission

A

llen Godfrey is a Certified public
Accountant and holds a Bachelor of
science degree in Business Administration from Mississippi state university. Mr.
Godfrey began his career in gaming in 1991 as
a tax Auditor with the Mississippi department of revenue. during this time, the
I hope I have achieved a respect among industry professionals
responsibility of regulating gaming in Ms fell
under the direction of the Mississippi state and they know me as a man of my word. I feel I have contributed
tax Commission, department of revenue, a common sense approach and as much as our statutes allow it,
which was the regulatory body for casinos in
an environment that allows our operators to be operators and
Mississippi prior to the formation of the
Mississippi Gaming Commission in 1993. not worry about our agency micro managing them.
With the tax Commission, he was responsi—ALLEN GODFREY
ble for developing internal controls and auditExecutive Director, Mississippi Gaming Commission
ing the casinos during the early days of
gaming in Mississippi. Mr. Godfrey states, “I was fortunate to coastal gaming market. Of these difficult times, Godfrey states,
be in the division that was tasked with the regulation of this new “during and after each of these events, I watched as each gamindustry. I worked closely with the industry professionals and ing operator paid their employees for months after the event
developed a working relationship with them as the market grew.” happened, and it really showed me what good companies they
he further states of this period in his career that he enjoyed the were, run by compassionate people, and it impressed me
early years, “as the learning curve was straight up for me and tremendously.” director Godfrey evidently has respect for those
many others. It was an exciting time to be a young man in he regulates.
a position to work with such professionals as those that work in
since he took over as executive director in 2011, he has
the gaming industry.” Mr. Godfrey now has nearly twenty-five spearheaded new regulations aimed at requiring increased nonyears of public service with the state of Mississippi.
gaming amenities at casinos to drive tourism and economic
Allen Godfrey has served as executive director of the development. Mr. Godfrey served on the state taskforce on
Mississippi Gaming Commission since 2011. he first came to Internet Gaming and sports Betting which was assembled in
the Mississippi Gaming Commission in 2003, serving much of 2014 to assess the prospects of online gaming and sports betting
that time as deputy director. Of these early years, then execu- in the state. recently, Allen was again asked to sit on a task force
tive director larry Gregory states: “Allen served as my deputy to evaluate recent laws passed to allow daily Fantasy sports in
director while I was executive director of the Mississippi Gam- Mississippi. he is regularly called upon to speak at gaming
ing Commission, a position I leaned on heavily in my day to day conferences around the country and is looked upon by his peers
operations at the MGC. time and again, he handled every issue as a person of great leadership and high moral character.
and transaction with the utmost integrity and dedication, always Mississippi is considered to have a strong and stable regulatory
reaching every decision with great thought and reason, always environment, and much of that is owed to the achievements and
balancing what was best for the state with what was fair to the contributions that Allen Godfrey has made to the industry.
industry. he has continued to operate in this manner in his
Asked about the challenges of a regulator in general,
position as executive director, and this leadership has resonated director Godfrey states that being able to react in a timely manthroughout the country, as gaming companies respect his over- ner to the changes or advancements in technology in this indussight and direction of gaming regulation in our state.”
try is a great challenge to regulators today. We asked if he has

“

”

Continued on next page
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“

Mississippi. through Allen’s knowledge
and experience, he has guided the gaming industry in times of economic downturn and during the resurgence of
development we are now experiencing. I
know of no better example of honest
and able excellence in gaming regulation
than Allen Godfrey.” An attorney who
works in the gaming industry in Mississippi, scott Andress, states of Chairman
Godfrey, “I’ve had the pleasure of interacting with Allen Godfrey over the course of
my entire legal career. At the Mississippi
Gaming Commission and previously at the
department of revenue, Allen has consistently conducted his various roles with an
overriding sense of fairness, while never
losing sight of the big picture. As MGC
executive director, he has led the agency
under successive Commissioners and sea
changes at the legislature, and also guided the
industry across dynamic and sometimes
turbulent periods. the consummate family
man and public servant, Allen is an admirable
example not only for those tasked with regulating gaming, but for all of us.”
Finally, a prior regulator of the Year in
Mississippi, larry Gregory, now executive
director of the Mississippi Gaming and
hospitality Association, states emphatically, “his work speaks
volumes of the kind of man he is: efficient, organized, and
result-oriented. the resiliency of the Mississippi gaming
market has been buoyed by Mr. Godfrey. Much is owed to
the achievements and contributions that Mr. Godfrey has
made to the industry. he is fair, thoughtful, and upright,
traits that cannot be fabricated or easily swayed.” these praises
of director Godfrey’s regulatory style and integrity certainly
reflect his notable achievements in the industry and insure his
place of honor as an IMGl regulator of the Year. ♣

Allen Godfrey’s clear vision and firm leadership have
assured operators and consumers of safety, security, and
fair treatment. He has ensured the integrity of the industry,
maintained public confidence, and promoted economic
development in the state.

”

—Professor Ronald Rychlak,
University of Mississippi Law School
Continued from previous page

advice to offer other regulators and to those they regulate, and he states, “Always get all the facts before
you try to make a decision, do not have knee jerk
reactions to situations. to those that are regulated, be truthful and upfront even it costs
you financially.” to others in the industry—attorneys, industry executives, educators and regulators—he offers the following
comment, “I would encourage people to learn
everything they can about whatever business
they are in, to take advantage of any training
that is offered so that they are prepared
when opportunities present themselves.”
discussing his many achievements
and which is most meaningful to him as a
regulator, director Godfrey states, “I hope I have achieved
a respect among industry professionals and they know me as
a man of my word. I feel I have contributed a common sense
approach and as much as our statutes allow it, an environment that allows our operators to be operators and not
worry about our agency micro managing them.” Certainly,
he has achieved this high level of respect among industry
greats. his peers in gaming around the state praise his
achievements in his regulatory style. he further states, “I
have met some of the most interesting people in the
world and have developed friendships with industry professionals, and the challenge for me is always keep it on a
professional level and remind staff that we have our job and
they have theirs.”
professor ronald rychlak of the
university of Mississippi law school
states, “Allen Godfrey’s clear vision and
Allen Godfrey has been a steady influence to insure the
firm leadership have assured operators
continued tradition of good gaming regulation in Mississippi.
and consumers of safety, security, and fair
treatment. he has ensured the integrity Through Allen’s knowledge and experience, he has guided
of the industry, maintained public confi- the gaming industry in times of economic downturn and
dence, and promoted economic develop- during the resurgence of development we are now
ment in the state.” A past member of the experiencing. I know of no better example of honest and able
Mississippi Commission, leonard Black- excellence in gaming regulation than Allen Godfrey.
well II, states, “Allen Godfrey has been a
—Leonard Blackwell II,
steady influence to insure the continued
Past member of the Mississippi Commission
tradition of good gaming regulation in

“

”
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MEMBERS IN THE NEWS
Heidi McNeil Staudenmaier
Honored in Az Business
Magazine

Groundbreaking Article on
Market Saturation in U.S. Casino
Gaming Industry

Heidi McNeil Staudenmaier,
Snell & Wilmer, has been
honored as one of Az Business
magazine’s Most Influential
Women in Arizona Business
for 2016. Those selected are
innovators, trailblazers and
leaders of industry, and are
selected from a pool of more than 1,000 candidates by
the editorial team at Az Business magazine and a panel
of industry experts.
“While their resumes and industries may differ, the
women we selected have all procured influence in their
respective fields through hard-earned track records of professional excellence, leadership, innovation and community
impact,” said Az Business magazine Editor in Chief Michael
Gossie. “Az Business magazine is proud to congratulate the
women who earned the right to call themselves one of the
Most Influential Women in Arizona Business. They are
changing the face of Arizona business.”

Nathan Associates Principal Economist Alan P. Meister, Ph.D.,
and academic affiliates Clyde W. Barrow, Ph.D., and David R.
Borges published a groundbreaking article in which they
conduct a systematic empirical analysis of market saturation in
the U.S. casino gaming industry. The article, “An Empirical
Framework for Assessing Market Saturation in the U.S.
Casino Industry,” appeared in the June issue of Gaming Law
Review and Economics, a leading peer-reviewed journal addressing legal, regulatory, and economic issues in the industry.
In the article, Dr. Meister, Dr. Barrow, and Mr. Borges
identify and compare several metrics for measuring market saturation, apply them to markets that have been widely acknowledged as being saturated, and propose them as benchmarks
for evaluating saturation in other markets. This analysis provides an approach that can be used to assess existing gaming
markets, as well as potential expansions.
To obtain a copy of the article, go to the Gaming Law
Review and Economics’ website
(http://online.liebertpub.com/glre) or contact Dr. Meister
(949-474-4955 or ameister@nathaninc.com).
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Like traditional sports,
eSports has numerous
tournament organizers
and major tournaments,
and total prize money in
2015 was estimated
at over $65 million,
with the largest
tournaments
awarding prize pools
over $1 million.

eSports

An Exponentially Growing Market, But Not Without Risk
By Jason Bacigalupi, Glenn Light
and Karl Rutledge

I

n eSports or competitive gaming contestants
compete against live opponents in video games,
either online or in person. Players test their skills
against friends and strangers alike to win prizes,

but also for prestige and bragging rights. Although
“eSports” is a recent buzz word in gaming and legal circles,
these contests have been happening for over 20 years.
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In 2015, industry estimates show that the esports
industry generated total revenue of $325 million, a 67%
revenue increase from
2014. this figure is expected to eclipse
4
$1 billion in 2019. Along with increased revenues, esports
spectators have steadily increased—from 204 million in 2014
to 226 million in 2015—and estimates that in52019, approximately 345 million people will watch esports. As can be expected with rapidly increasing popularity, notoriety, and
revenues, the esports industry has also faced increased
scrutiny and legal challenges. this article will provide a brief
overview of esports, how they are generally analyzed in
terms of legality in the united states, and the ancillary betting markets that have arisen from them.

I. eSports Contests

esports includes a variety of game genres that
are played via video game consoles and personal
computers. these games include real-time
strategy, fighting, first-person shooter, and
multiplayer online battle arena. like traditional
sports, esports has numerous tournament
organizers and major tournaments, and total
prize money in 2015 was estimated at over $65
million, with the largest tournaments
awarding
6
prize pools over $1 million. however, esports
is not just for professionals—anyone who wants
to play competitively can challenge their friends
(or strangers) in games ranging from Madden
2016 to league of legends.
From a legal perspective, most jurisdictions in the united states define unlawful gambling as: (1) the award of a prize, (2) determined
on the basis of chance or a future contingent
event outside of the contestant’s control,
(3) that requires the payment of consideration.
the legality of pay-to-play esports competitions that award prizes typically depends on
them being classified as skill games by removing the element of chance. skill games have
long been segregated from games of chance in
American society, from carnival midways to
bowling tournaments.
this determination is typically based on
the relative degrees of skill and chance present
in the game. under the prevailing theory—the
predominance test—one must envision a continuum with pure skill on one end and pure
chance on the other. On this continuum, chess,
for instance, would be closer to the pure skill
end, and slot machines would be closer to the
pure chance end. under the predominance test,
if chance predominates over skill in determining the outcome of the game, the activity would
be unlawful gambling.
unfortunately, although prevailing, the
predominance test is not universal. some states
prohibit games if chance plays a “material
element” in determining win or loss. this
makes it more difficult to offer skill games if a
chance component is involved in determining
outcomes. A few states adhere to an even
stricter “any chance” test, which prohibits
games that have any element of chance that
affects the outcome of the game. nearly every
game has some element of chance, so most skill
games will not survive scrutiny in these states,
unless another element (prize or consideration)
is removed. Finally, some states prohibit payfor-play skill games regardless of skill level.

“

The legality of pay-to-play
eSports competitions
that award prizes typically
depends on them being
classified as skill games by
removing the element of
chance. Skill games have long
been segregated from games
of chance in American society,
from carnival midways to
bowling tournaments.

”

In addition to the above tests, operators
must also recognize that several types of
chance exist. systemic chance is the most common, which occurs when the game itself
includes chance-based factors, such as a random
number generator, throw of a dice, ball draw,
or card shuffle. Another type of chance is
imperfect knowledge or information. If perfect,
everyone would have the same access to information that may affect the outcome of the
game—e.g. the rules of the game, factors that
can impact the game outcome, and whether
information regarding other contestants is
instantaneously updated to allow a skilled
response. Imperfect information emerges when
there are factors that may affect the outcome
that are unknown to the game players. For
example, even if players had perfect knowledge
of nearly every aspect of a game, if they need
to make decisions based on unexposed icons or
symbols, imperfect information (and chance)
exists.
the mere existence of systemic chance
and imperfect information do not necessarily
make a game chance-based. For example,
imperfect information can actually increase the
degree that skill affects the game, if users can
use skill to assess the situation and respond in a
way that increases their chance of winning. A
more skilled tetris player can better adapt his
strategy as the tetriminos are revealed. On the
other end of the spectrum, if a skilled player
faces two decisions with equal probabilities,
where one decision will lead to defeat and the
other to success, imperfect information has a
Continued on next page
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much larger impact on the game. For example,
in Minesweeper, a skilled player may have to
guess between two possible mine locations—one
of which will end the game. the greater the
impact of imperfect information on the result of
the game, the greater the risk the game may be
found as one of chance.
therefore, esports operators, whether at the
casual or professional level, must understand the
different evaluations of chance under state gaming laws in order to minimize the risk that their
operations are found to be illegal gambling.

II. eSports Wagering

“

prior to regulated esports wagering moving forward, there are important issues that will
likely be addressed, including business-related
issues and concerns with the integrity of the
games and its players. For example, in traditional sports wagering, there are numerous experts and services that can set and make
adjustments to odds based on ongoing factors
and outcomes. however, in esports, these experts are few and far between, which results in
greater risks in setting and monitoring odds.
Additionally, integrity of the gaming and It
systems used in the competitions must be evaluated. As with all technology, these systems are
susceptible to manipulation that may impact the
public’s confidence. lastly, and perhaps most
importantly given that permanent bans have already been levied against players
in the esports
9
arena accused of match-fixing, the integrity of
the participants must be considered.

Each of these
cases provides some
clarity and guidance
for game designers
on how ‘free play’
and ‘pay-to-play’
can coexist without
running afoul of some
state laws prohibiting
gambling. These
lines however are still
somewhat blurred
when they involve
regulated gaming
companies, particularly
those that are
licensed in Nevada.

In addition to the esports contests, a multibillion dollar esports wagering market has
emerged. this includes traditional sports book
type wagering and fantasy esports contests
using real money (“Cash Market”), as well as similar types of
betting that use “skins” from popular esports platforms (“skins
Market”).

”

a. The Cash Market
In the Cash Market, traditional sports book7 betting accounts for
approximately 92.59% of the Cash Market. spectators can make
straight bets, parlay or proposition bets, and some operators even
offer in-game wagering. several foreign jurisdictions regulate
this type of betting, and operators include traditional sports
books, such as Bet365 and ladbrokes, and other esports-only
operators, such as unikrn. recent projections of the total han8
dle at these regulated sites is approximately $550M in 2016.
Currently, there is no regulated esports wagering offered in
the united states. however, nevada, the largest regulated gambling market in the u.s., is contemplating the expansion of
esports offerings. nevada has previously limited its esports
involvement to hosting massive esports tournaments, such as
the league of legends Championship series spring Finals and
the street Fighter V World Championship. however, the downtown Grand, located in the redeveloping Fremont street area,
recently opened an esports lounge, and hosted the lA renegades, an esports professional team, for a two-month period.
Additionally, Governor Brian sandoval reconvened the
nevada Gaming policy Committee, a special committee of legal,
regulatory, and industry experts that had not been active since
2012, to discuss, among other things, the possibility of esports
wagering. March and May 2016 meetings were held to educate
the Committee members on the industry and discuss effective
regulation. during the May meeting Governor sandoval, a former chairman of the nevada Gaming Commission, acknowledged that esports wagering is likely allowed under existing
gaming regulations. In fact, the CeO of the downtown Grand
indicated that the property had a pending request to approve such
wagers. the Committee scheduled a follow-up meeting in
August 2016 to discuss the topic further.
26
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b. The Skins Market
the unregulated skins Market10is estimated to be nearly twelve
times the size of Cash Market. While recent actions by Valve
may have a large negative impact on the skins Market, at least for
the short
term, experts suggest the market will continue to
11
grow.
skins are virtual items that can be used to change the appearance of a player’s in-game avatar, weapons, or equipment.
players acquire these skins through gameplay, promotional giveaways, trading with other players, and purchasing the skins on
certain marketplaces. players can deposit these skins with a skin
betting site, and then place sports book style bets, or play lotteries, roulette, or other chance-based games. If they win, the players can request that the site operator transfer their skins back to
their accounts. then the players may use the skins in games,
trade them with other players, sell the skins for credits that can
be used to buy other skins or games, or exchange skins for cash
on third-party website marketplaces.
As evidenced by Valve’s cease and desist letters, there is a
growing legal concern that is likely the result of two recent lawsuits filed against Valve accusing the game maker of allowing an
“illegal online gambling market” to arise, related to the popular
esports game, Counter-Strike: Global Offensive. these suits allege
that Valve and third-party sites (CsGO diamonds, CsGO
lounge and Opskins) “knowingly allowed, supported, and/or
sponsored illegal gambling by allowing millions of Americans
12
to link their individual steam accounts to third-party websites.”
therefore, skins which can be purchased from
Valve, “can ...
13
easily be traded and used as collateral for bets.”
As outlined above, most states define illegal gambling
as activities involving prize, chance, and consideration. While
skins can be earned, many skins may be purchased directly or by
paying money to win skins as a result of random chance, which
meets the consideration element. Additionally, as players are able

Main stage at Intel Extreme Masters
Electronic Sports World Cup and
League of Legends players (inset).

argument that the virtual items
do not have monetary
14
value; therefore, there is no prize. however, this argument
may fail if the items can be sold or exchanged during
gameplay, or if the operator is involved in a secondary
market for these virtual items. therefore, the issue may
come down to whether skins are not “pure bragging
rights,” and if so, whether the value of the skins would
be considered a “prize” under state gambling laws.
to risk the skins in chance-based activities (sports book type wagering, lotteries, roulette), the element of chance is also satisfied.
therefore, the crucial issue is whether a prize is awarded.
under state gambling laws, whether a virtual item is a prize
remains an unsettled issue. recent court decisions, which did not
involve skins betting, have noted that virtual items that are purely
“bragging rights” with no independent value, support a strong

III. Conclusion

the esports market, in both the contest and wagering venues, is
a rapidly developing segment of the gaming landscape, poised
for continued exponential growth. As such, it is essential that
operators, as well as regulators and legal practitioners, remain
aware of potential legal and regulatory issues in numerous
jurisdictions to mitigate risks of potential criminal gambling
liability. ♣

4 https://newzoo.com/insights/articles/global-esports-market-report-revenues-to-jump-to-463-million-in-2016-as-us-leads-the-way/
5 Id.
6 http://www.esportsearnings.com/history/2015/games

7 http://www.esportsbettingreport.com/guide/. According to this site, the other portions of the Cash Market are made up of fantasy esports (2.69%), which is similar to dFs,
and head-to-head wagering (4.71%), where players wager on the outcomes of esport matches they participate in.
8 Id.
9 examples include a prominent esports company, Valve, permanently banning 21 Counter-strike professionals, and the indictment of 10 persons by south Korean authorities for alleged
match-fixing in starCraft competitions, where the sums paid to the alleged cheaters were larger than the prize pools.
10 http://www.esportsbettingreport.com/guide/ (showing a projected Cash Market in 2016 of $590M vs. a projected skins Market of ~$7B)
11\Id. In July 2016, Valve issued cease-and-desist notices to 23 skin gambling sites. At the time of writing, a handful of the sites have closed, but most continue to operate.
12 http://arstechnica.com/gaming/2016/07/mom-takes-on-valve-third-party-trading-sites-alleges-illegal-scheme/#p3
13 Id.
14 See e.g. Phillips v. Double Down Interactive LLC, no. 15 C 04301, 2016 Wl 1169522, at *1 (n.d. Ill. Mar. 25, 2016)(alleging double down Casino games were unlawful gambling devices
under Illinois law) Kater v. Churchill Downs Inc., no. C15-612 MJp, 2015 Wl 9839755, at 1 (W.d. Wash. nov. 19, 2015)(seeking recovery of monies paid to a social casino game
provider because the monies were lost to an “illegal gambling operation.”)
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The Rise of
SKILL-BASED
Gaming Regulation
BY CHRISTIAN J. FISHER

A

decade of social networks, smart phones,
social gaming, traditional video games and
motion-based video games has created a
generation of consumers—Millennials—
who do not favor slot machines as much as prior generations, and thus, has created a dilemma for land-based
casino operators—how to attract Millennials to their
casinos, and more importantly, onto the gaming floor.
the decline in popularity of slot machines, and the
resulting effect on gaming revenue, is evident in nevada.
statewide, nevada gaming revenue reached its peak in 2007
at approximately $12.8 billion, with 174,677 slot machine
units in play within the state.1 las Vegas strip gaming
revenue also reached its peak in 2007 at approximately $6.8
billion, with 49,891 slot machine units in play. In 2015, however, nevada and las Vegas gaming revenue was approximately $11.1 billion and $6.3 billion, respectively,
representing a 13.5% and 7.03% decrease from the 2007
peak. total slot machines in play also fell statewide 14.49%
to 149,364, and 14.41% to 42,703 on the las Vegas strip.
land-based casino operators have begun to address the
trend and appeal to Millennials in a number of ways, with
the most common being an increased focus on non-gaming
amenities and entertainment. While Internet gaming and
mobile wagering present the gambling experience to
Millennials in a familiar package, neither form of gambling
directly brings consumers into land-based casinos and onto
the gaming floor, or directly addresses the lack of appeal
traditional slot machines hold with Millennials.
On the other hand, skill-based gaming devices, designed
to appeal to the younger generation of casino patrons, offer
an additional tool to land-based casino operators to diversify
their gaming floors and appeal to Millennials. the development of skill-based gaming devices has led to the rise of
skill-based gaming regulation in the united states, particularly in nevada and new Jersey. the approaches to skillbased gaming regulation in nevada and new Jersey are
considered below.

NEVADA

On May 19, 2015, senate Bill no. 9 passed in nevada. the
Bill instructed the nevada Gaming Commission (“Commission”) to, with the advice and assistance of the nevada Gaming Control Board (“Board”), adopt regulations to encourage
manufacturers to develop and deploy gaming devices, associated equipment and various gaming support systems that
incorporate innovative, alternative and advanced technology.
see n.r.s. 463.15997. the legislation permitted the Commission to adopt technical standards defining and differentiating between games of skill, games of chance and hybrid
games; allowed for flexibility in payout percentages or game

outcomes based on “identifiers,” which are specific and verifiable facts based on objective criteria and are discussed in
detail below; and required disclosures that game outcomes
may be affected by skill or identifiers. the legislation defines
“game of skill” as a game in which the skill (knowledge,
dexterity or any other ability or expertise) of the player,
rather than chance, is the dominant factor in affecting the
outcome of the game over a period of continuous play, and
also “hybrid games” as games in which a combination of skill
and chance affects the outcome.
In september 2015, the Commission adopted amendments to regulation 14 (“Amendments”) to address skillbased gaming. under the Amendments, skill-based games
may use an identifier to determine which games are
presented to or available for selection by a player. the
Amendments also envision inter-casino linked systems of
games of skill or hybrid games, including progressive payoff schedules that may include partial prize awards or prize
awards for games with different themes or based on the use
of identifiers.
the Amendments require that skill-based games clearly
indicate that the outcome of the game is affected by skill, and
that all possible game outcomes must be available upon the
initiation of each game in which a player commits a wager.
Further, they prohibit the modification of the rules of play
for the game, including the probability and award of a game
outcome, once a game is initiated.
the Amendments also require that all gaming devices
meet a theoretical payout percentage of at least 75%, and
continue to meet the Commission’s technical standards for
Gaming devices and Associated equipment (“technical
standards”).
In February 2016, the Commission amended its technical standards to address skill-based gaming, specifically
technical standards 1, 2 and definitions. the amendments
to the technical standards include provisions for logging
the use or assignment of identifiers and the basis for the
assignment of an identifier. Importantly, the amendments
provide additional detail regarding identifiers that may be
used in skill-based games, such as:
■ predefined commercial activities, such as the patron’s
frequency of visitation, wagering activity, activity on
social media, and the accumulation of rank, points, or
standing in either a gaming or non-gaming activity;

■ subscription to or enrollment in particular services,
such as membership in a loyalty program;
■ the use of a particular technology simultaneously with
the play of a game;
■ the patron’s level of skill, as identified or maintained
by the gaming system or self-identified by the patron;
Continued on next page
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■ the patron’s level of skill relative to the skill of other
patrons participating in the same game; and
■ the degree of skill required by the game.

the amended technical standards permit the use of
“player interaction technology” for skill-based games, which
refers to equipment that facilitates a player’s physical interaction with a gaming device. For example, the technology may
include touch screens, keypads, joy sticks, motion sensors, image
sensors, image displays, infrared emitters and detectors
and accelerometers. the amended technical standards also
allow for the incorporation of an “in-session feature,” which
is an option that allows players to pay for and select an
artistic attribute (i.e. graphics) or sound to increase the entertainment value of the game, but that otherwise has no influence on the operation of the game. Gaming devices using
an in-session feature must include and display a separate meter
that counts all credits deducted from the use of the feature.
the amended technical standards include provisions
designed to ensure the integrity of the skill-based gaming
device, such as the prevention of unintended physical, optical
or radio disruptions to player interaction technology, and the
avoidance of hardware variances between gaming devices that
may impact the proper operation of the game or provide an
advantage or disadvantage to a patron. the rules of play for
a game of skill or hybrid game must describe or display
information adequate for a reasonable person to understand
the game prior to placing a wager. Further, the amended technical standards specify several factors, including the physical
attributes of the game, that impact the determination of the
required content of the rules for each game.

NEW JERSEY

On February 23, 2016, the new Jersey division of Gaming enforcement (“division”) adopted a temporary regulation
concerning skill-based gaming devices. see n.J.A.C. 13:69e1.28Y. the regulation was adopted on a temporary basis for a
period of 270 days, during which time the division will accept
public comment on the regulation and the regulation may
be revised before being proposed for permanent adoption. the
regulation was drafted to mirror the skill-based gaming
regulations adopted in nevada in september 2015
(i.e. the Amendments), with the intention that
gaming devices approved in new Jersey
would also be eligible for approval in
nevada, and vice versa.
prior to adopting the temporary regu-

“

lation, the division took the stance that skill-based gaming
machines could be approved under new Jersey’s existing
regulatory framework. the division’s stance was based on, in
part, the definition of “slot machine” under the new Jersey
Casino Control Act (“Act”), which envisions payouts dependent
on “the skill of the operator or application of the element of
chance, or both.” n.J.s.A. 5:12-45. the division’s regulations
also include provisions addressing theoretical rtp (returnto-player) for slot machines that require skilled strategy choices,
addressing overall payout percentages on slot machines offering a play that relies on the knowledge of a patron or their
physical dexterity, authorizing gaming tournaments for games
where the outcome depends on the skill of the participant (as
long as chance is also involved), and defining “skill feature” as
a play on a slot machine requiring the patron to choose how to
proceed in the game where the available choices affect the theoretical payout percentage of the play and the game. n.J.A.C.
13:69e-1.28A; n.J.A.C. 13:69F-8.6; n.J.A.C. 13:69-1.2. despite
the existing regulatory framework, the division adopted the
temporary regulation after industry stakeholders requested
specific regulations to guide their development of new, innovative skill-based gaming devices.
under the temporary regulation, “skill-based gaming”
includes casino games in which the outcome of the game is
dependent, in whole or in part, on the player’s physical dexterity and/or mental ability. the temporary regulation permits
skill-based games to contain features allowing patrons to gain
an advantage over other patrons, such as patron-purchased
enhancements, provided all patrons are advised of the feature,
its benefits and the method for obtaining it, and are allowed to
decline to compete against patrons using the feature. the regulation also provides that skill-based games may offer patrons
the opportunity to compete against a computerized or skilled
house-sponsored opponent, provided the patron is aware of the
opponent, has the ability to elect whether to compete against
the opponent and the opponent does not have access to information unavailable to the patron.
under the regulation, skill-based games may use an
identifier, such as the identifiers that may be used in nevada, to
determine which games are presented to or available for selection by a player. the regulation also includes several consumer
protection related provisions, including clear disclosures that
the game is affected by a player’s skill and other information to
ensure the player understands the game. the regulation also
generally restricts alterations to the gaming device during
game play, based on the skill of the patron, to make an event
more or less likely. the regulation also mandates that
casino licensees monitor peer-to-peer skill-based gaming for

The development of skill-based gaming devices has led to the rise of skill-based
gaming regulation in the United States, particularly in Nevada and New Jersey.
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While Internet gaming
and mobile wagering present
the gambling experience to
Millennials in a familiar package,
neither form of gambling directly
brings consumers into land-based
casinos and onto the gaming floor,
or directly addresses the lack
of appeal traditional slot machines
hold with Millennials.

”

collusion and money laundering.
notably, under the regulation slot machines with skill-based
components are still required to meet a minimum payout percentage of 83%, similar to traditional slot machines under the
Act. however, games that rely entirely on skill and games that
do not use a random number generator are not required to meet
that percentage. the regulation also provides that skill-based
games may include an adaptive feature to increase the payback
percentage and improve the return to the player.
skill-based games may be submitted under the new Jersey
First regulation, which provides that games submitted to the
division for testing and approval before or simultaneously with
any other jurisdiction may debut on a casino floor in Atlantic
City within two weeks if approved.

OTHER JURISDICTIONS

Aside from nevada and new Jersey, a number of other jurisdictions have considered the adoption of skill-based gaming regulations. similar to new Jersey, the definition of “slot machine”
under the Massachusetts expanded Gaming Act envisions payouts dependent on “the skill of the operator or application of
the element of chance, or both.” M.G.l. c. 23K, § 2. On February 19, 2016, the Massachusetts Gaming Commission published
draft regulations concerning skill-based gaming, which were
subject to an informal public comment period that ended on
March 7, 2016. On May 25, 2016, Gaming laboratories International (“GlI”) released for public comment a revised standard
#11 for Gaming devices (public Comment Version 3.0)
(“revised standard”), which addressed, in part, technical
standards for “games with skill.” At the Massachusetts Gaming
Commission’s July 21, 2016 public meeting, the Commission
acknowledged the revised standard and opted to wait for the
finalization of the revised standard before adopting any regulations relating to skill-based gaming, noting that the revised
standard, in its entirety, may be adopted and incorporated into

the Massachusetts regulations, subject to public comment. In
short, rather than adopting its own unique skill-based gaming
regulations, Massachusetts may choose a more standardized
approach (i.e. adoption and incorporation of the revised
standard).

THE FUTURE OF SKILL-BASED GAMING

As Millennial consumers mature and the next generation of
consumers increasingly favor new, innovative and interactive
technologies, the transition away from traditional casino games
and slot machines and concomitant demand for skill-based gaming devices will likely intensify. Accordingly, it is likely that
additional states will consider authorizing and regulating skillbased gaming devices in the future. provided such states follow
the lead of new Jersey in adopting regulations that mirror those
already enacted, manufacturers of skill-based gaming devices
should be positioned to address demand for the devices. states
formally adopting or incorporating the GlI revised standard
concerning skill-based gaming would help create a standardized
approach to regulation, which should be beneficial to manufacturers’ efforts at compliance. If on the other hand alternative
approaches to skill-based gaming regulation develop, manufacturers may be delayed in developing devices that can be deployed
across multiple jurisdictions and may be forced to weigh the cost
effectiveness of doing so. ♣

Christian J. Fisher, an attorney in Fox Rothschild
LLP’s Atlantic City, NJ office, focuses his practice
on all aspects of gaming law, including gaming
regulatory compliance, investigations and licensing.
He may be reached at (609) 572-2209 or
cjfisher@foxrothschild.com.

david G. schwartz. Nevada Gaming Revenues 1984-2015: Calendar Year Results for Selected Reporting Areas,
las Vegas: Center for Gaming research, university libraries, university of nevada las Vegas, 2016,
available at http://gaming.unlv.edu/reports/nV_1984_present.pdf.
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Global
Intellectual
Capital
How Universities Can
Make Us Smarter
By Bo Bernhard

I

n his 2013 “state of the state” address, nevada Governor
Brian sandoval expressed genuine optimism as he outlined
his vision for the future of the state. sandoval noted the continued evolution of las Vegas as a world-famous destination
and pointed out that the city’s tourism industry seemed to be
emerging from the Great recession. however, sandoval also
cautioned against complacency. After all, cities that have neglected their primary industry (often in an understandable and
noble attempt to encourage diversification) have struggled
through a “lost generation”—think detroit or pittsburgh, both
of which have experienced revivals, but only after significant
downturns when their primary industry went into the tank.
this brings up an important question—one that is too often
posited as an either-or proposition: should our leaders pursue
economic diversification, or should they “water the green spots”
and build upon an economy’s existing strengths? Complex as
this question may seem, the answer—at a superficial level, at
least—is strikingly simple.
the answer is “yes.” Clearly, both are needed. We should
encourage the growth of exotic new plants in our figurative
garden, and we should also water the green spots that serve as the
engines of economies.
the vision that Governor sandoval advocated on that day,
against an uncertain backdrop of a palpable but fragile recovery,
was brilliant: let’s develop las Vegas’ status as a global intellectual capital. After all, none of us knows what tomorrow brings
(be wary of the dozens upon dozens of presentations, delivered
with certitude, on the “casino floor of the future”!) But what we
do know for certain is that we will be better off facing those
uncertainties if we are armed with the brightest minds and the
intellectual capital to respond to (and yes, anticipate) the
inevitable changes.
this is where higher education can come into play—and
where we at the unlV International Gaming Institute, can
contribute intellectual capital with our team of bright and
diverse minds. As doris Kearns Goodwin famously posited in
Team of Rivals: The Political Genius of Abraham Lincoln, this
“diverse and sharp minds together” strategy maximizes chances
of positive outcomes during uncertain times (and they are all
uncertain times).
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ultimately, this was the very charge that Governor sandoval
put forth on that day: bring together a range of experts with
significant intellectual capital, and unite them with the goal of
building a “global intellectual capital.” After all, a university’s
unique spaces, dedicated to objectivity, teaching, and a researchbased approach, can help prepare individuals, organizations, and
communities for the complex twists and turns that await us all in
the future.
three years after that fateful speech, the International
Gaming Institute has answered Governor sandoval’s call with a
number of important initiatives, each led by colleagues with deep
and diverse intellectual capital. the IGI’s first initiative belongs
firmly in the “new nevada” economy: our new Center for Gaming Innovation. this Center takes aim at the oft-expressed
lament that today’s gambling games simply do not appeal
to millennials. Fortunately, this is one thing that universities
boast: millennials (and lots of them—more than 20,000 alone at
unlV!)
recognizing this, our innovation team (led by former
shuffleMaster CeO dr. Mark Yoseloff and former las Vegas
sands executive robert rippee) created the world’s first academic
center dedicated to the invention of new gambling games,
followed by the world’s first academic center dedicated to nongaming innovations in the rest of the property. unsurprisingly,
these two entities have found much to collaborate on, as the lines
between “gaming spaces” and “non-gaming spaces” are becoming
increasingly blurred in today’s integrated resorts. For

“

This ‘Eadington spirit’
was reflected in a
multi-disciplinary conversation
that began at the conference and
that culminated just two months
later in a historic agreement
signed on August 1, 2016,
in Sydney, Australia.

”

instance, this fall, we are launching an esports
lab, housed within our casino lab, but with a
number of conventional hospitality touches.
this new lab blends diverse types of expertise
(with law, engineering, and management instructors all contributing), in hopes of better
understanding what feels like the (near) future.
Meanwhile, more than three dozen students
have invented new gambling games in various
stages of the patent process, with a half dozen
of those ideas already coming to life on casino
floors around the world.
Of course, even the most innovative can
screech to a halt when confronted by regulatory structures that are overly burdensome.
Gaming regulators have grappled with this
tension for years, of course, and many are dedicated to finding meaningful solutions. to this
end, the IGI is seeking to help inform and support this innovation-regulation nexus by
launching another first—the first academic
center dedicated to the study and dissemination
of gaming regulatory best practices.
Our new International Center for Gaming
regulation is led by Andre Wilsenach, a famously
sharp regulator to whom the gaming world has
listened so attentively for so long, and on subjects as diverse as the use of integrated casino
resorts as a nation-building tool (in his native
south Africa) and the evolution of Internet
gambling (most recently in Alderney). together,
the IGI’s “bring lots of great minds under one
roof ” philosophy is already providing hope for
those who long for days when innovative new
ideas spring to life in the gambling spaces of
tomorrow, overseen (and indeed, facilitated) by
regulators that understand the importance of
well-monitored innovation.
several of these cross-disciplinary initiatives enjoyed a positive and animated reception
at the recent 16th International Conference on
Gambling and risk taking (forever and
affectionately known as the “eadington Conference”), held June 6-10 at the Mirage in las
Vegas. the conference kicked off with an
energetic opening keynote by steve Wynn,

who returned to the house that he built more
than a quarter century ago. Afterwards, a
record-breaking 610 attendees from 31 countries (and more than four dozen academic disciplines) debated the key issues facing these
kinds of gambling houses—and any number
of other gambling environments that have
emerged since the days when the gambling act
was hosted solely within physical confines. this
is the conference spirit that our founder Bill
eadington intended: bring lots of bright minds
together, from diverse backgrounds, all under
one roof, and turn them loose. the result: new
ideas, and more importantly, new collaborations.
this “eadington spirit” was reflected in a
multi-disciplinary conversation that began at
the conference and that culminated just two
months later in a historic agreement signed on
August 1, 2016, in sydney, Australia. At the
conference, the university of sydney’s famed
gambling researcher Alex Blaszczynski started
discussing the ways in which psychology
researchers could lend a hand when trying to
prevent match fixing—specifically, by developing profiles of those who might be vulnerable
to engaging in match fixing behaviors. this
field of study is grounded in the burgeoning
study of the psychology of the gambler. regulatory leaders at the conference, meanwhile,
expressed a strong interest in understanding
what could well be a preventative science—or
at the very least, understanding, scientifically,
the way that the match fixer’s mind works.
together, this legal-regulatory-psychologypolicy collaboration might well provide some
solutions and safety nets. Indeed, today, the
questions that challenge us are so multi-faceted,
they almost mandate these kinds of multidisciplinary approaches.
Appropriately, Governor sandoval—himself a proud “student of Bill’s” during his undergraduate days at the university of nevada,
reno—was on hand in sydney when the agreement was signed between the unlV International Gaming Institute and the university of
sydney’s Gambling research Clinic. this is
what universities, at their best, are good at:
convening sharp minds, exploring difficult
questions, and disseminating answers through
strong teaching efforts. they are good at producing reliable research, and they are good at
spreading research-based knowledge through
teaching. this is what great educators like Bill
eadington leave to us, as their most lasting gift.
After all, we cannot know what the future
brings, but we can be more confident knowing
that those “in the know” will work together to
help figure it all out. ♣
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Responsible Gaming
in Indian Country
By Hugo Luz dos Santos

“

T

he gaming industry has been good to Indian Country. It
supports their governments, and in turn, helps sustain native
American communities. It also helps thousands of people
from all walks of life employed in hundreds of casinos across
the united states. As the industry continues to grow, it is more
important than ever to focus on sustaining tribal gaming and, in turn,
our communities, through good corporate citizenship—namely,
impactful responsible gaming.”1
If one strives to ensure tribal gaming sustainability, a proper
responsible gaming code (or program) should be put in motion.

Background
Key Features of Responsible Gaming Code for Indian
Country: the much-needed linkage between knowledge
creators and end-users—the example of the empiric
research gathered in the context of Electronic
Gambling Machines (EGMs)
Ideally, a future responsible gambling code in Indian Country should
rest upon the voluntary nature of the nova scotia Model (Canada); as
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such, once play begins, players have the option to ignore the responsible
gaming features offered, or to use any or all of the features (namely,
“my play limit:” “my account;” “my money limit;” “48-hour coolingoff;” “self-exclusion program with extended duration.”)
secondly, a future responsible gambling code in Indian Country
should be guided by the three underpinning principles of responsible
gambling provisions – harm minimization, informed consent
and social responsibility and responsiveness, as recognised in the
Queensland Responsible Gambling Strategy (Australia).
thirdly, but more importantly, the aforesaid code should rest
upon another key underpinning principle of responsible gaming: an
interdisciplinary approach to problem gaming.
An interdisciplinary approach is the only feasible way to address
both conveniently and effectively the issue of problem gaming in Indian
Country or elsewhere. this approach cannot be achieved without a
collaborative atmosphere between the knowledge creators (researchers,
academics who effortlessly study the social phenomenon of problem
gaming) and the end-users (in general, the decision makers in the
gambling leisure industry).
Consider the example of electronic Gaming Machines and
their impact on loss chasing behaviour (a core feature of problem
gambling): knowledge creators play a pivotal role in this field, by
gathering and disseminating their empiric research. electronic Gambling Machines (eGMs) represent a large part of the gambling
leisure industry. It is widely accepted that eGMs are the core of
gambling leisure industry, except in the casinos of Macau, where the
table games, namely the Baccarat, heavily outweigh electronic Gambling Machines.
For this reason, the focus of Knowledge Creators has been
driven towards the empirical evidence for the differential impact of
gambling outcome on behaviour in electronic gambling. Additionally, it is in the context of electronic gambling machines (eGMs)
that the bulk of problem gamblers have been found.
the research undertaken in this specific field has achieved a
major breakthrough: eGMs are the realm of addictive patterns of
gambling behaviour, as eGMs enable and, at some point, enhance, the illusion of control of players about the outcome of the game, according
to the studies. Furthermore, eGMs are markedly the domain of the
loss-chasing behaviour, the core characteristic of problem Gambling.
Approximately 13% of eGM gamblers meet diagnostic criteria
for problem gambling (pG) which is one of the highest rates among
all other forms of gambling. eGMs are interactive, computerised
gambling platforms found in many licensed betting offices, casinos,
and other leisure facilities. they adopt variable ratio schedules of
reinforcement that subject a player to addictive patterns of gambling
behaviour. eGMs have been shown in some studies to instil and maintain irrational and superstitious beliefs, as well as to distort concepts
of randomness and probability that can contribute to illusions of
control. such features may act to maintain or indeed contribute to
the onset of pG behaviours. In addition, eGMs offer high maximum
stake and prize sizes, where an individual can bet a small sum on a
gambling event and win huge jackpots. In addition, accessibility of
eGMs is prevalent, and even inexperienced and leisure gamblers
are at risk of increased rate and volume of loss, irrespective of
whether they would be classed as pG or not. A rapid speed of play
provided by eGMs offers fewer opportunities between bets to break
the trancelike dissociative state gamblers experience, as well as less

time to consider their decisions in an informed and
controlled manner. the rapid event cycle in eGM
play also allows for a high rate and volume of loss,
which is allowed to further exacerbate if a gambler
engages in loss-chasing behaviour—as stated above, a
core characteristic of pG. loss chasing may not, however, be limited to pGs, and there is potential for the
fast-paced characteristic of eGM play to negatively
impact many gamblers.2
As seen above, how would this body of empiric
research surface if it were not for the invaluable contribution of the knowledge creators? Conversely,
how would the gambling leisure industry benefit
from this body of evidence if they did not engage
successfully with the knowledge creators?
the answer can be easily pointed out: the interaction between knowledge creators and end-users
should be strengthened through linkage and exchange, in short through mutual learning, as further
discussed below.

Discussion
Tribal Gaming must embrace an interdisciplinary approach to problem gaming
As we wrote elsewhere3, the implementation of a
responsible gaming model does not override an
interdisciplinary approach of problem gaming. On the
contrary, the basis of a proper and sound responsible
gaming model cannot be successfully applied without an interdisciplinary approach.
In order to embrace such a challenge, a collaborative approach between the knowledge creators (e.g.,
researchers and academics who effortlessly study
problem gambling) and end-users4 (e.g., policy
makers, gambling industry, regulators, and gamblers)
is needed more than ever.
As such, a collaborative problem-solving
between knowledge creators and end-users ought to
be based not only in a science-based empirical
approach, as emphasised by the reno Model, but,
more importantly, be shaped through linkage and
exchange of knowledge between both sides of the
gambling leisure industry.
As far as an interdisciplinary approach goes, mutual learning in the gaming industry definitely requires
the input of a wide range of stakeholders in tribal gaming, as the aforesaid mutual learning has multiple stages
such as planning, producing, and applying existing empirical research. Its concrete implementation in practice
should not disregard the input of any of the end-

users or decision makers, as culture peculiarities of
tribal gaming should not be forsaken or disregarded.
Concisely, an interdisciplinary approach to
responsible gaming is a two-way street: researchers
produce and gather empirical research and decision
makers of Indian gaming leisure industry tend to
apply existing or new research in decision-making.
As a result, researchers do not successfully
transfer their empirical findings without the input of
the decision makers; conversely, decision makers cannot benefit from an evidence-into-practice approach
if they do not successfully engage with the researchers. As a consequence, an effective knowledge
exchange involves, oftentimes (if not always), the interaction of both sides of the gambling industry, in
order to accelerate the benefits of global innovation.
therefore, knowledge creators and decision
makers, as they are planted squarely in the middle
of the gambling industry, play a pivotal role both in
the creation and implementation of harm minimizing
strategies and, ultimately, in the construction of a
functional problem gambling model. For this reason,
they are the key players of the process of taking
knowledge and converting it into practice. they are
the protagonists of a strategic framework that intends
to bridge the gap between theory and practice and
that is mainly the reason this interdisciplinary
approach should be embraced in the Indian Country.
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Conclusion

the gaming industry has been good for the Indian
Country, as the thriving of that leisure industry has
brought along the much-need economic growth to
Indian reservations. nonetheless, the gaming leisure
industry has also brought several social costs to
Indian Country, such as problem gaming or excessive gaming. this consideration is no small one.
problem Gambling is now so ingrained in the
culture of the Indian gaming industry as a whole
that it will not cease to be a part of the industry anytime in the foreseeable future. As such, harm minimization strategies and a strategic framework to curb
problem gaming is now needed more than ever, and
their concrete implementation poses a considerable
challenge to the Indian gaming leisure industry.
For the sake of long-term sustainability of
Indian gaming industry as a whole, such a challenge
should be timely embraced and an interdisciplinary
approach to problem gaming should be taken into
account. ♣

MIKe GOOdrICh, “Industry must advocate for responsible Gaming”, in: Indian Gaming, March 2013, (2013), p. 92.
see, AndreW hArrIs/AdrIAn pArKe, “empirical evidence for the differential impact of gambling outcome on behavior in electronic gambling: Implications for harm-minimisation
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