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MESSAGE FROM THE PRESIDENT

Dear IMGL members:

It was a pleasure to see so many of you at the IMGL Spring Conference
in Montreal.
2013 IMGL Spring Conference in Montreal
Program Committee Co-Chairs Morden "Cookie" Lazarus and
Murray Marshall welcomed over 120 delegates from 16 countries to
the IMGL Spring Conference from May 8 - 10 at the InterContinental
Montreal. GLI's Co-founder, President and CEO, James Maida,
kicked off the conference by sharing his insights of where the gaming
industry has been and his vision for the future of the gaming industry. Our panels of some
of the foremost gaming law experts in the world participated in sessions on iGaming, Indian
Gaming, Sports Betting and Social Gaming (following a spirited and informative one on
one interview of Mitch Garber, CEO of Caesar's Interactive), among others, that reflected
the evolution of the rapidly changing gaming industry. Keynote addresses by Lynne Roiter,
Secretary and Vice-President, Legal Affairs of Loto-Quebec and David Baazov, President
and CEO of Amaya Gaming, eloquently spoke to how their organizations are successfully
adapting to such changes. Finally, a distinguished panel of gaming regulators, former gaming
regulators, gaming executives and gaming attorneys discussed regulatory reforms that they
believe are ones about which all can agree and how such reforms might be implemented. I
am particularly appreciative of the work of the panel moderators whose thorough preparation
and keen questioning resulted in a particularly lively and informative conference.
Also, in recognition of his many contributions to the International Masters of Gaming
Law, John Roberts, Deputy Commissioner with the San Manuel Gaming Commission in
California, was presented the President’s Award.
Future IMGL Events
IMGL Member Reception at Global Gaming Expo (G2E) Las Vegas - September 24
IMGL again will host what has become a hugely popular annual reception that indeed has
become one of the premier events during G2E Las Vegas.
IMGL Autumn Conference in Oslo - October 1 - 4 - Co-located at the Grand Hotel
with the International Association of Gaming Regulators (IAGR)
At the request of the International Association of Gaming Regulators (IAGR), IMGL will be
co-locating its conference with that of the IAGR Annual Conference in Oslo, Norway. The
IAGR Conference takes place from September 30 through October 1. The conference will
provide its attendees an unprecedented opportunity to meet with gaming regulators from
around the world in both social settings and during conference sessions.
IMGL Member Reception at EiG - October 8, 2013 - Co-hosted with GamingLaw.EU
IMGL once again will co-host in Barcelona with members of GamingLaw.EU a reception in
connection with the European iGaming Congress & Expo (EiG).
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Conclusion
Finally, I want to thank the General Members for adopting the significant changes to our
Bylaws. Now with 304 members from 40 countries, the Amended and Restated Bylaws
reflect our evolution over the past twelve years and provide a sound framework for our future.
I look forward to seeing many of you at our Autumn Conference in Oslo.
Best regards,

J. Kelly Duncan
kduncan@joneswalker.com
2 | Canadian Gaming Lawyer Magazine
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By Peter Czegledy

Social Network Gaming

A Canadian Perspective
Social network gaming, or “social gaming”1, has become a force to be reckoned with. Over 173
million people are currently engaged in social gaming (far outstripping the 50 million people engaged
in traditional online gaming)2, and as electronic social networks increasingly permeate our culture
and establish a dominant role in our pattern of socialization, this appears to be only the beginning
of a larger cultural shift. With an observed historic growth rate as high as 100% per annum3, social
gaming is seen as a potential “game-changer”, particularly in regards to its potential to disrupt the
online gaming business model. Established traditional gaming businesses are therefore justifiably
alarmed when they hear that 95% of industry experts surveyed either “very much” or “probably”
believe that social network-based companies will be able to compete successfully against established
gaming brands online within the next five to 10 years.4
4 | Canadian Gaming Lawyer Magazine
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However, recognizing the potential for
change that social gaming might bring
and actually harnessing that potential
in an optimal fashion are two different
things. The reality is that social gaming is
still evolving, and many commentators—
and even industry leaders—are uncertain
of where its future may lie. This is
true not only in relation to its essential
business paradigm (monetization remains
a critical issue), but also in connection
with its legal basis. Unfortunately,
limited understanding of the latter may
often slow the proper development of
the former. With Canadian jurisdictions
generally shifting towards an acceptance
of online gaming, albeit focused mostly
on government-operated or controlled
venues, a lack of clarity arguably poses
significant legal risks as historic legal
constraints are applied to the evolving
social gaming business model.
Defining Social Gaming
The first and most obvious question is
simply one of definition: What is social
gaming? There is no single widely
accepted definition, notwithstanding that
there is a general understanding of its
typical attributes.5 Although not all of the
attributes need be present, a majority of
them include the following:
a. Social Network/Browser-Based:
Social games are typically carried
on large social networks accessed
through the Web, operated by
companies such as Facebook, Wooga,
Social Point, Rovio, Friendster,
Twitter, MySpace, Zynga, Playdom
(Disney), Playfish (Electronic Arts),
CrowdStar, Activision, Apple, Google
and Ubisoft.
b. Multiplayer: There are multiple
players playing any social game at one
time, on a scale that stretches from 2 to
hundreds or thousands.
c. Awareness of Others: Most social
games allow a player to view the
activity of and interact with other
players.
d. Casual gaming: On average, social
gaming involves casual and occasional
activity rather than sustained and
uninterrupted play.

Popular social games have included
Farmville (players harvest crops and build
a farm), Words With Friends (players
play a Scrabble-type game), Mafia Wars
(players recruit friends and build a
criminal organization), Gardens of Time
(players find hidden objects in historical
scenes), and Plants vs. Zombies (players
defend against the undead using plants
and other means). Generally speaking,
social games measure success in either
non-monetary units, such as points or
rankings, or utilize some form of virtual
currency and prohibit the player from
gaining real-world financial benefits
through any redemption of attributes or
conversion of achievement for money or
anything of monetary value.
Conversely, online gaming assigns an
actual monetary value to its wagers and
winnings. Even when it involves settings
or activities that are similar to traditional
card games, social gaming is thought to be
more focused upon a player’s experience
than his or her potential monetary gain,
and is considered to fall outside the
traditional online gaming space.6
The Legislative and Regulatory Context
If social gaming will influence online
gaming to a significant extent, and if it
is to be distinguished from it, it is useful
to review the premise for regulation of
online gaming in Canada. Historically,
the oft-repeated and trite proposition
of the law in Canada is that online
gaming activity is criminal activity. This
conclusion rests on the constitutional
division of powers between Parliament
and the provincial legislatures. This
division of powers under s. 91 of the
Constitution Act, 1867 defined criminal
law as exclusively within the power of
Parliament.7 As a result, Parliament has
exclusive power over gaming, betting,
and wagering as a matter of criminal law.8
Part VII – Disorderly Houses, Gaming
and Betting provisions of the Criminal
Code9 , designates gaming as an illegal
activity. There are specific provisions
relating to betting houses (s. 201), betting
and book-making (s.202), and lotteries
and games of chance (s.206).10 The broad
scope of these provisions is qualified by a

few statutory exceptions, the principal one
being the delegation to the provinces of
the ability to offer games of chance under
their “control and [management]”.11
The Canadian provinces chose different
approaches to the opportunities that the
Criminal Code offered, but all actively
sought to establish and protect the bulk
of gaming activity as a government
business. This approach, while laudable
from revenue, safety, and security and
other perspectives, generally left Canada
ill-equipped to react to the gaming
industr y as it increasingly moved
online in the 1990s. As elsewhere in
the world, such a vacuum was not left
unfilled, and online gaming became
a signif icant activity of Canadians
which enforcement authorities had
difficulty controlling. Faced with fiscal
challenges, limited revenue tools, the
permeability of electronic borders, and
recognition that online gaming was
here to stay, all the provinces have now
re-examined their initial approach,
with each planning, implementing,
operating, or regulating some form of
online gaming activity.
Social gaming in Canada has, however,
so far largely avoided governmental
control and is operated solely by private
industry. I do not believe that any
Canadian government has made a
statement of its policy on social gaming
or indicated an intention to be involved
as an operator or regulator, but if such
governments were to exercise jurisdiction
under an analogous proposition as that
employed in relation to online gaming,
Section 206 of the Criminal Code might
be where they would start.
The Criminal Code and the Common Law
In a summary fashion, there are three
unifying elements that underlie illegal
activity for purposes of the lottery and
games of chance provisions under Section
206, namely that: (1) winning depends (at
least in part) on chance, (2) participation
requires payment, and (3) a prize is
offered.12 There is one additional implicit
requirement: “gaming”, as opposed to
“betting”, requires “playing a game,
whether of chance or skill, for stakes
june 2013 | 5
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hazarded by players.”13 In other words,
participation in the game is essential. If
these elements are present in the typical
social gaming context is open to question.
(a) Chance
Whether an activity involves chance or
skill, or some measure of both, is relevant
as certain provisions of Section 206 apply
only to games of chance, while others
apply to games of mixed skill and chance.
Typically, the analysis is carried out in a
situation-specific fashion, with the rules,
manner of play and the physical and
mental prowess required to arrive at a
desired outcome to be reviewed. “Skill”
has generally been defined as what is
needed to make the participant “capable of
accomplishing something with precision
and certainty, cleverness and expertise.”14
Unlike some other jurisdictions, Canada
does not hold to a “predominance test”, as
even a small element of chance will make
any activity a game of mixed chance and
skill.15 Instead, Canadian jurisprudence
has generally required that all elements of
chance be eliminated before a game could
be considered to be purely of skill.16
Given the make-up of social games, it
is possible—but perhaps unlikely—that
they would qualify under such a high bar
as a game of pure skill. The Canadian
Supreme Court has made it clear that for
purposes of Section 206, it is prepared to
ignore the “element of chance in every
game, even those that are admittedly
games of skill such as chess, tennis
and golf.”17 to the extent that chance is
manifested outside the basic rules of
the game (i.e. All golfers recognize the
importance of some measure of luck
governing the outcome, regardless of
their level of skill). Most social games
involve play in virtual environments
where chance variables are designed
to be similar to or replicate real-world
environments. On this argument, social
games may not be games of “chance”. On
the other hand, when chance factors and
random outcomes are programmed into
the games to provide greater variability
of game play, a court might find that an
element of chance is present; a chance
that would affect the ability of a player to

“win … with precision and certainty.”18
As social games increasingly become
more complex, it appears that chance is
effectively hard-wired into the structure of
such games in a manner that is analogous
to the pre-set role of chance in online
casino games. From this perspective,
social games would more likely be seen
as games of mixed skill and chance. Even
if this were not the case, although the
majority of the Criminal Code’s gaming
provisions include a reference to “a mode
of chance”, Paragraph 206(1)(e), excludes
any reference to “chance”, so that even if
a gaming operator managed to remove
every element of chance, it might still be
engaged in an illegal activity19.
(b) Payment
Payment for purposes of Section 206
chief ly equates to the payment of “a
sum of money” or the giving of a
“valuable security.”20 In the context of
online gaming, payment is generally the
money paid to the gaming operator at
the time of the activity in exchange for
the opportunity to participate. Where
a participant is not required to pay to
participate, but is given either virtual
currency, virtual game play tokens or
virtual gaming chips by the operator, the
requirement of payment is absent.
Social games do not, however, always
reflect such a clear distinction. Many
games are indeed free to play. Others,
however, have initial entry, membership
or purchase fees. Typically, such fees, if
they exist at all, are collected on a onetime basis, without a continuing cost to
the player to continue participation, even
if he or she participates later. Although
such fees are normally small, and usually
have no connection to the amount of play
permitted, they are fees nevertheless, and
while perhaps not readily characterized as
bets or wagers of any kind, easily would
qualify as a “sum of money”.
Even though many social games have
no entry fee, they often are designed to
allow players to obtain certain attributes
(e.g. buying a special virtual tool, weapon
or device), play within particular scenarios
(e.g. entering a unique game play level or
environment) or otherwise participate in

some augmented fashion in the game if
some payment is made. Although these
players constitute a very small minority of
all players (typically less than 5%), they are
a critical source of income for the operator
and important to the operation of the
game. Such purchases might qualify
as the necessary payment of a “sum of
money” even if entry fees did not apply.
(c) Prize
The third traditional element is that of
a prize to be won as a consequence of
the outcome of the gaming activity. A
prize may be money, money's worth
or stakes. 21 Some of the provisions
of Section 206 broaden the ambit to
include “property”, “goods”, “wares”
or “merchandise”. If the virtual points,
status, currency, tokens or chips won
from gaming cannot be used to obtain
items of value, it is unlikely that the
necessary element of the provision of a
prize exists.
Most social games historically have
omitted prizes of money or property of
any kind. In fact, most social games try
to avoid defined winning conditions, or
any conclusive winner, as the operators
generally count on players playing their
games frequently and rely upon their
desire to improve their position vis-àvis the other players. Creating a final
“winner” would then be self-defeating.
Instead, systems of “levels”, “quests”,
virtual goods acquisition or other ongoing
challenges are the usual goals to be sought.
This is not true in every case however
- Scrabble-type games and other social
games generally evocative of traditional
board games normally do terminate with
winners, but generally do not result in
awards beyond recognition of winning
status. Most social games which do reflect
achievement or use a virtual currency,
points or credits do not permit them to
be redeemed for money or goods. As a
consequence, social games would generally
not be seen as creating prizes that would
meet the requirements of Section 206.
The Legal Risks of an Evolving Paradigm
Social games may fall within the broad
ambit of the lottery and gaming provisions
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of the Criminal Code, but some
traditional elements appear to be lacking,
at least at first glance. However, the
diversity and complexity of social gaming
networks and the increasing business
and recognition paid to virtual property
may change this, particularly as operators
move to implement new business models.
These trends may start to blur the lines
between legitimately exempt gaming
activities and those that may attract greater
scrutiny under the Criminal Code.
The currently predominant social
gaming business model is generally
described as the “freemium” approach.
Freemium is a hybrid word, combining
free and premium, and ref lecting a
paradigm where the ability to participate
in the activity is free, but the activity’s
premium features can be purchased at
the participant’s discretion. As noted
earlier, this pattern, while involving only
a small portion of players, is critical to
the financial viability of the operators. It
highlights the growing real world value
placed on virtual elements in the social
game. Such value has been recognized for
some time among players, initially within
the confines of the social game itself, and
subsequently in the real world. Social
game players now trade virtual characters,
weapons, pets, real estate and other
attributes at both remarkable rates and
amounts.22 Secondary markets, effected
directly between players, have given rise
to tertiary markets using third party
facilitators that act as exchanges, taking
a brokers fee from each sale. Social game
operators, while initially against trading
outside of the game itself, have grown to

recognize the sizeable additional revenues
that trading can make available, and have
started to operate their own exchanges
allowing such items to be purchased for
real world money.
These developments may create risks that
social gaming participants did not originally
anticipate. The Japanese government
recently became increasingly concerned
about, and eventually regulated, a social
game on just this basis.23 Under the rules
of the game, players were able to pay to
take part in lotteries (called kompu gacha)
within the virtual environment, where
they could win cards that would enhance
their in-game abilities. This activity would
have likely been considered innocuous,
since there was no ability to redeem the
prize even though consideration had been
paid. However, the government realized
that a secondary market had developed
whereby these enhancements were being
sold for money. In effect, kompu gacha
had become an unregulated lottery and
the government declared it to be illegal.
As virtual property in social games
increasingly is seen as equivalent to
real world property, and becomes the
subject of real world commerce,24 it has
become the subject of disputes between
parties, and has led to tortious and
criminal claims identical to those made
in relation to tangible goods. 25 This
transitioning role of virtual property will
have consequences, including that virtual
property, directly or indirectly, may more
readily be found to constitute either
“money”, “money's worth”, “property”,
“goods”, “wares” or “merchandise” for
purposes of the prize element of Section

1 The phrase “social gaming” is used interchangeably with the term “social network gaming” in this article. The
author appreciates that the two can be considered distinct enterprises, with the former referring to traditional casino
games played online on a play-for-free basis, but this is not the use implemented here – See Section 2, Defining
Social Gaming.
2 Morgan Stanley Research. Social Gambling: Click Here to Play, Morgan Stanley Blue Paper. (Morgan Stanley:
November 14, 2012) at 4.
3 Ibid, at 2.
4 American Gaming Association, The 10th Annual G2E Future Watch series: an insider look at new trends in
gaming, “Online Gaming”, Vol. 10, (Global Gaming Expo, 2012) at 12.
5 Nick O’Neill, What Exactly are Social Games? (Social Times, July 31, 2008).
6 See also Kevin Flood, Internet Gambling’s Confused Definition of Social Gaming (Gameinlane, Inc., 25 June
2012) for a useful discussion on the current definition of social gaming at (http://kevinflood.blogspot.ca/2012/06/
internet-gamblings-confused-definition.html).
7 (30 & 31 Vict.), c. 3 at s. 91¶27.
8 Johnson v. Alberta (Attorney General) (1954), 18 C.R. 173 (S.C.C.); R. v. DeWare (1954), [1954] S.C.R.
182 (S.C.C.).
9 R.S.C 1985, c. C-46, ss. 197-209, Criminal Code.
10 Of these provisions, Section 206 is the most relevant to this analysis.
11 Criminal Code, supra note 9 at ss. 207(1)(a) and 207(4).
12 R. v. Robinson (1917), 41 D.L.R. 46 (Sask. C.A.).

206. The upshot may be that social games
could more readily fall within the ambit
of Section 206, creating a criminal liability
risk for operators and a dilemma for
Canadian governments and regulators.
Conclusion
Social gaming has been heralded as a
revolutionary economic force in the
gaming industry. The ongoing evolution
of its business model and that of the
virtual property created within such
games however demonstrate the danger
of over-reliance on a legal analysis that
fails to take into account the complexity
of social networks. Jurisdictions that
ignore such changes will invariably find
a mismatch of economic imperatives and
legal constraints that will further no one’s
agenda. If Canada is to avoid a repeat of its
experience in the online gaming industry,
it would do well to pay greater attention
to the evolution of social gaming and how
to adapt and apply legal constructs to this
growing area of industry. CGL
Peter Czegledy is a partner of Aird & Berlis
LLP. Peter has a broad corporate finance and
corporate commercial practice, with over 20 years
expertise in gaming (land-based and online),
contest, marketing and technology issues. He
acts regularly for leading international gaming
and technology companies on a regular basis,
advising on governance, strategy, merger and
acquisition, procurement, channel distribution,
supplier, compliance and other issues. Peter has
been selected by his peers as among The Best
Lawyers in Canada in gaming law. He can be
reached at pczegledy@airdberlis.com.

13 R. v. Gardiner (1971), 2 C.C.C. (2d) 463 (Alta.C.A.).
14 R. v. Robert Simpson (Regina) Ltd. (1958) 121 C.C.C. 39 (Sask.).
15 R. v. Ross (1968), 70 D.L.R. (2d) 606 (S.C.C.) at 617.
16 Gardiner, supra note 13.
17 Ross, supra note 15 at para. 12.
18 Robert Simpson, supra note 14 at para. 30.
19 For a review of Canadian law pertaining to games of skill and chance and the pertinent principles, see M.D.
Lipton, M.C. Lazarus and K.J. Weber, Games of Skill and Chance in Canada, (2005),10 Gaming Law Review,
Volume 6, Number 1.
20 The term “valuable security” refers broadly to shares, bonds, bills, documents of title, releases of payment, etc. – See
Criminal Code (Canada) R.S.C 1985, c. C-46, s. 2.
21 R. v. Di Pietro (1986), [1986] 1 S.C.R. 250 (S.C.C.), per Lamer J. See also R. v. Roberts (1931), [1931]
S.C.R. 417 (S.C.C.); R. v. Wilkes (1930), 66 O.L.R. 319 (Ont. C.A.)
22 Molly Stephens, “Sales of In-Game Assets: An Illustration of the Continuing Failure of Intellectual Property
Law to Protect Digital Creators” (2002) 80 Texas Law Review 1513
23 Osamu Inoue, Eiki Hayashi and Kazuyuki Okudaira, Nikkei Weekly, “Social gaming companies scramble to
shore up new income streams” (Japan: Nikkei Weekly (Japan), June 25, 2012).
24 Susan Abramovich and David Cummings, “Virtual Property, Real Law: The Regulation of Property in Video
Games”, (2007) Canadian Journal of Law and Technology 73.
25 Maurice Dransfield, “Property Crimes in Virtual Worlds” (2010) Alberta Law Review.
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By Tony Coles

European Commission

Is There Regulatory
Change Ahead?
In October of last year, the European Commission issued its paper on the regulation of online
gambling under the title “Towards a comprehensive European Framework for online gambling”.
This paper was eagerly awaited by many in the online gambling industry and followed the
Commission’s Green Paper consultation document which was published in March 2011. Since
the release of the Commission’s paper, there has been much industry comment on the initiative,
along with an opportunity to reflect on what might happen in the future and what, if anything,
this Commission initiative will really mean for the industry.
8 | Canadian Gaming Lawyer Magazine
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Background
It may be useful, especially for readers unfamiliar with the
structures of the European Union, to set the scene. Since it involves
the twenty-seven Member States of the European Union, each of
which is a sovereign nation in its own right, and since it also involves
the relationships between those twenty-seven Member States as
governed by the Treaties establishing the European Union and
the directives and other utterances emanating from the European
Commission, let alone the jurisprudence of the Court of Justice
of the European Union (see CJEU), it is not surprising that the
scene is a complicated one. Thus, as the Commission itself writes
in its paper, each of the Member States is, in principle, free to set
its own regulatory policies for online gambling, but these policies
must always “comply with EU law and Internal Market principles
and rules”. This freedom arises as a consequence of the Treaties
establishing the European Union and, in particular, because
of Article 56 of the Treaty on the Functioning of the European
Union (which relates to the free movement of services across the
European Union) and Article 49 (which covers the freedom for
businesses to establish themselves throughout the EU).
The development of online gambling has imposed significant
pressures on the relationship between Member States’ own desires
for control over gambling regulation, and their desires for control
over gambling taxation, and their Treaty obligations as members
of the EU. This has resulted in significant jurisprudence from
the CJEU where, in a variety of cases initiated in a number of
individual Member States, the compatibility of a Member State’s
national rules with the Treaty obligations of that State has been
challenged. In a series of judgments, the CJEU has provided
general guidance on the interpretation of the fundamental
principles of the EU Internal Market, so that the national
courts in the relevant Member States can then assess what the
Commission describes in its paper as “the circumstances under
which restrictive national gambling laws are justified on grounds
related to the general interest”.
Given these EU pressures, and given the fast pace of the
development of online gambling and the fact that sites can easily
operate from the EU, with consumers/players reaching across
national boundaries to identify sites which attract them both in
terms of the products on offer and the potential economic benefits,
it is not surprising that the European Commission is involved.
Thus, as stated above, the Commission adopted a Green Paper
in the Spring of 2011 which was followed by a period of public
consultation so as to enable it to seek to understand both the
existing situation in the industry, the way in which Member States
seek to regulate online gambling, and how the individual public
policy objectives of each Member State can be reconciled with its
obligations to the EU so as not to undermine the Internal Market.
The Commission has also sought to identify whether differing
national regulatory models could co-exist, or whether action is
needed at the EU level. Because, interestingly, although the online
gambling industry is one of the fastest growing service activities
in the EU it, unlike other service activities, has not hitherto been
the subject of specific pan-EU regulation. That there may be a

number of reasons to explain this did not deter the Commission
from grappling with the problem and proposing what it sees as the
way forward.
The European Commission’s Action Plan
In its October 2012 paper the Commission identified the need for
an improved regulatory framework governing online gambling
services within the EU as well as the need for greater co-operation
between Member States and between EU institutions. In doing
so the Commission accepted that issues raised in online gambling
cross Member States’ borders and need to be addressed by
harmonised regulation, but not necessarily by regulation at the
EU level.
Thus the Commission’s paper, issued with an accompanying
Commission Staff Working document, identified “the key
challenges posed by the co-existence of national regulatory
frameworks within the Internal Market” and answered those
challenges by identifying five priority areas where it says that
action is required.
Broadly put those five initiatives are:
• Ensuring compliance of Member States’ regulatory
frameworks with EU law.
The Commission is to seek, or perhaps more correctly will
continue to seek, to ensure that the regulation in each Member
State complies with EU law. To achieve this the Commission
plans to take enforcement action against those Member States
which in its opinion do not currently comply, and it will do
this by continuing, or initiating, infringement proceedings.
Such infrequent proceedings are, of course, taken by the
Commission itself where it believes that an individual Member
State is not complying with EU law. The process can be time
consuming, since it involves the Commission requesting an
individual Member State to provide information regarding its
regulatory law and an explanation of why that Member State
justifies it where there is apparent inconsistency with EU law.
Often this process can lead to a reconciliation between the
Commission’s views and those of the Member State, with
changes to its regulations being instituted by the Member State
without further formality. But, in those cases where exchanges
between the Commission and the Member State result in an
impasse, the Commission may take proceedings against the
Member State in the Court of Justice of the European Union
and seek a ruling. Failure by a Member State to comply with
a CJEU ruling is expensive both in terms of the financial
penalties imposed on a Member State by the Court and also in
terms of that Member State’s “loss of face” with its EU partners
as a “good European”.
In regard to online gambling regulation the Commission
currently has a number of infringements proceedings outstanding
against Member States, including Sweden, Germany, the
Netherlands, Finland, Hungary and Greece, and it proposes to
further accelerate its investigations into the complaints it receives
and to take enforcement action before the CJEU where necessary.
In its paper the Commission says that it will undertake
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an on-going review of Member States’ licensing systems to
gauge their transparency and so as to ensure the absence of any
discrimination against operators from outside that State.
• Establishing an expert group on gambling.
The Commission is creating an expert group on gambling
with representatives from all Member States. The plan is for
those experts to share their experiences, to identify what are
the best practices and to provide advice and expertise on future
initiatives which may emanate from the Commission.
• Enhancing supervision, administrative co-operation
and enforcement.
The Commission regards as a priority the enhancement of
co-operation between EU Member States and, especially,
between the gambling regulatory authorities in each of the
States. The Commission considers it essential that its policies
be successfully implemented at both Member State and EU
level by the development of closer working relations between
those regulatory authorities.
The Commission also proposes to investigate the benefits
and limitations of responsive enforcement measures, including
website and financial transaction blocking, and procedures which
may require online intermediaries to remove what are identified
as “illegal gambling offers”, or to block access to those offers.
The Commission has said that it considers that the possible use
of the Internal Market Information System may be beneficial in
this objective.
• Protecting consumers, citizens, minors and vulnerable
groups.
The Commission states that it is eager to ensure greater
protection for consumers who access online gambling
sites, particularly minors (an ex pression used by the
Commission to refer to those under 18 yea rs of
age, even though in certain Member States young
adults above that age may also be covered by the
regulatory regime applicable to children) and other
vulnerable people. The Commission intends to prepare
recommendations for the establishment of a common
set of consumer protection principles which would
apply across the sector. It also considers that responsible
gambling advertisements must make consumers aware
of age restrictions, the fact that gambling can be
harmful when not pursued responsibly, and that risks
to players can be f inancial, social and health related.
To this end, during 2013 the Commission will prepare
recommendations for minimum requirements for
gambling advertising across the EU.
The Commission also intends to review
recommendations from specialist research groups, and
says that it consider initiatives for further research into
pathological gambling.
• Preventing fraud and money laundering.
Although its assertion may be challenged by many in
the industry, the Commission says that it associates

online gambling with online fraud, credit card fraud,
ident it y theft a nd money launder ing. It reg a rds
these problems as being transnational and requiring
signif icant co-operation between Member States. It
is therefore considering the possible extension of the
current Anti-Money Laundering Directive, which at
present applies only to casino gaming, so that in future
it would cover all forms of gambling.
And, given that in a number of Member States certain
issues are addressed by a regulatory requirement that
online gambling equipment and software be certif ied,
the Commission is to seek to ensure consistent standards
across the EU and to aim to reduce the administrative
burden which currently arises from the need for operators
to obtain certif ication in each Member State, often to
different standards.
• S a f e g u a r d i n g t h e i n t e g r it y o f s p o r t s a n d
preventing match fixing.
I n recog n isi n g t h at m at ch f i x i n g is a t h reat t o
the integ rit y of sporting events, the Commission
ack nowledges this threat can arise both w ith and
without the involvement of sports betting operators. It
is well-known that many leading online sports betting
operators currently have well established reporting
arrangements in place with the authorities in many
sports, and that these arrangements have led to the
identif ication of wrong-doing, and the conviction
of the wrong-doers concerned whether sportsmen,
administrators or those accessing a betting site. To
expand on this the Commission intends in 2014 to
publish its recommendations for EU-wide anti-match
f i x ing measures, and w ill also assist the Council
of Europe, the International Olympic Committee
and other sports bodies to encourage and promote
international co-operation so as to aim to prevent
match fixing.
The Way Forward and European Parliamentary reaction
In its paper the Commission says that it intends the actions
it has identified, and which are summarised above, to be
implemented “promptly”. Thus within two years it will
produce a report detailing whether or not those actions
have proved suff icient to address the challenges which
the Commission regards as facing online gambling. If
not, the Commission is likely to propose that additional
measures are taken, but meanwhile there are on-going
opportunities for those involved in the online gambling
industry, and for those from outside the industry who are
interested in the way in which it develops, to engage with
the Commission. Since although its paper sets out its
current plans, it would be fair to say that the Commission
has not turned its face against any particular solution to
on-going issues in the industry.
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Following the publication of the Commission’s paper
the Committee on the Internal Market and Consumer
Protection of the European Parliament released in
February 2013, a “Draft Report on online gambling in
the internal market”. In this the Committee:
• Recom mended t he Com m ission to consider
legislation to create an EU-wide self-exclusion register,
accessible by authorities in Member States and licensed
gambling operators, so that any player who chooses to
exclude himself from one gambling operator has the
opportunity to be automatically self-excluded from all
the other licensed gambling operators.
• Took the view that common standards for online
gambling should address the rights and obligations of
both the operator and the player, including measures
to ensure a high level of protection for players,
particularly minors and other vulnerable persons, and
the prevention of misleading advertisements.
• Recom mended t he i nt roduct ion of u n ifor m
and pan-European common standards for electronic
identification and cross border e-verification services.
It noted that the different registration procedures
across the EU undermine regulated operators and can
push players into the hands of illegal operators. The
Committee therefore recommended that registration
and identification procedures to be more efficient.
The EU Parliament itself is likely to consider the
Report in July 2013.
Conclusion
Many have said that the publication of the Commission’s
paper will not have any immediate impact, and it seems
to be clear that this initiative will not result in any, or at
least any immediate, pan-European gambling regulation.
Indeed the response of the European Parliament itself
is perhaps indicative of this so that if developments ever
come they will be some while hence and will only arise as
a result of much greater work at the EU level. However
the continuation of the in fr ingement proceeding s
against individual Member States would ensure that,
within a period of a few years, those States which are
seriously out of step with EU law might be found to have
adopted new regulator y regimes. With some twenty
Member States having laws that are almost certainly
out of step with their EU Treaty obligations it is clear
that the Commission has much work to do in pursuing
its infringement proceedings. And the involvement of
the Court of Justice of the European Union is not at all
unlikely before this process ends.
Upon the publication of the Commission’s paper
Michel Barnier, the EU Commissioner for the Internal
Market, promised that the Commission would “fulf il
its role as guardian of the EU Treat y”. But where a

Member State indicates plans to change its laws, and then
begins to implement those plans, the Commission is likely to
allow time for the change. For example there are currently
infringement proceedings underway against the Netherlands
but, with the Dutch Government’s plans to implement
changes to the regulations for online gambling, it is likely that
the Commission will allow opportunities for these changes
to be introduced in a way it regards as satisfactory and only
then will it review the changed regime.
Furthermore it has been reported that the Commission
“probably will not move before the Summer on complaints
about countries breaking European Union Law on online
gambling” because the Commission apparently plans to
make simultaneous decisions on each of the Member
States said to be infringing EU Law. This is in spite
of the author of the Report by the Committee of the
European Parliament (mentioned above) having pressed
the Commissioner to be instructed in enforcing EU Law
and to pursue infringement cases against Member States
with more vigour.
Of course one significant, but not unexpected, omission
from the Commission’s paper is tax harmonisation. The
level of individual gambling taxes in each Member State
is, generally speaking, not an issue to be determined
at EU level but nonetheless it continues to represent a
signif icant issue for online gambling operators. In the
writer’s view any move to tax harmonisation is a long
way off, if it were ever to appear.
On publication, the Commission’s paper was greeted
by many in the g ambling industr y as representing
a sig nif ica nt step for wa rd towa rds ending the
discriminatory regimes in a number of Member States,
but by others as a big disappointment. With the great
range of operations within the online gambling industry,
and with the pressures to maintain existing benefits at one
end of that range and the entrepreneurial pressures for
change and modernisation at the other, that divergence
of opinion can only be expected. And furthermore one
must not overlook the signif icant tax benef its which
gambling provides for the revenues of many, if not all,
Member States, as well as the political nature of the EU
institutions.
It may therefore be not at all unlikely that, five years
hence, we will be looking back at this paper to remind
ourselves of what was proposed to happen but which is
still awaited. CGL
Tony Coles is a senior member of the Gaming and Betting Group
at Jeffrey Green Russell Limited in London. He is well-known
for his specialist knowledge of gaming and betting law and enjoys
an international reputation. Clients span a range of sizes and
sectors and include a number of international household names.
He is the immediate past president of IMGL.
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By Michael D. Lipton Q.C. and Kevin J. Weber

The Retreat of Legalized

Gaming in Canada
In his 1986 book, Gambling and the Law, U.S. gaming law Professor I. Nelson Rose introduced
his “wave” theory regarding legalized gaming. He reviewed two previous eras during which legal
gaming spread across the U.S., only to run aground on scandals that revived arguments concerning
the amorality of gaming, resulting in the reinstatement of complete prohibition. From this, he
postulated that the current proliferation of gaming that began with the legalization of gaming in
Nevada in 1931, and which picked up speed after state lotteries were re-established in the 1960s
and 1970s, represents the “Third Wave” of legalized gaming in the U.S.1
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In Canada, the prohibitions against gaming found in the
modern Criminal Code (the “Code”) are rooted in legislation that
predates Confederation. Until 1967, the only gaming that could
lawfully operate in Canada on a commercial basis was pari-mutuel
horse race betting. The 1967 amendments to the Code authorized
provincial governments to conduct and manage “lottery schemes”
and to license certain entities, primarily charitable and religious
organizations, to conduct and manage lottery schemes.
Until 1985, however, the Code provided no definition of
“lottery schemes” to guide the provinces as to the scope of gaming
permitted by these exemptions. Manitoba ascribed to an expansive
interpretation that allowed for the conduct and management of
casino gaming, Quebec attempted to expand into ticket-based
parlay sports wagering, and Ontario allowed nothing more than
ticket lotteries. This uncertainty was addressed in 1985, when
the Code was amended to define “lottery schemes” in a manner
that clearly allowed the provinces to introduce casino gaming and
limited (parlay) sports wagering2
Canada is therefore in what Professor Rose might call its “First
Wave” of legal gaming (pari-mutuel horse race betting aside). The
wave is less than 50 years old, with the explicitly legal status of
casino gaming in Canada being less than 30 years old.
In years past, Professor Rose has expressed concern that the
legitimacy of gaming in the public mind in the U.S. was built on
flimsy ground, such that concerns relating to problem gambling
addictions and related matters could give rise to gaming falling
once again into the kind of scandal that brought it into opprobrium
and led to the reenactment of total prohibition.3
More recently, however, Professor Rose has written that since
the success of a number of state ballot initiatives relating to gaming
in 1996, a tidal change has been evident in public attitudes towards
legal gaming. This shift in attitudes arose after legalized gaming
was placed before the electorates of a number of states and was
approved by those electorates, despite the presence of organized
opposition.4

In years prior, the expansion of gaming that had occurred
in the U.S. had generally been carried out in ways that did not
require direct approval of the electorate. Until 1996, in every case
where legalized gaming had been placed before the electorate
and subjected to real debate, it had lost.5 This pre-1996 U.S.
experience mirrors how gaming has expanded in Canada since
1967. At no time has there been a wide-ranging national debate on
gaming, nor has any province ever placed the future of legalized
gaming before the electorate. Where controversy has emerged
concerning the expansion of gaming or concerning the integrity
of existing gaming, the provincial governments have for the most
part attempted to manage the situation by ad hoc changes to
gaming operations without seeking to gauge public opinion in an
organized manner.
In Canada, some of the first indications of public backlash
against legalized gaming arose in the 1990s and early 2000s in
relation to “non-casino video lottery terminal (VLT) gaming.”
These VLTs and similar gaming devices are located outside
“traditional” gaming venues such as casinos, racetracks and bingo
halls. Many provinces introduced networks of these VLTs in the
early 1990s. The media began to reflect public dissatisfaction with
this expansion of gaming outside of its usual physical confines,
with many stories focusing upon individuals who developed
gambling disorders while playing VLTs in these establishments
and repeated references to VLTs as the “crack cocaine” of gaming.
In province after province, this backlash resulted in government
restrictions on these VLTs, with moratoriums ceasing the
expansion of VLT gaming followed by reductions in the number
of VLTs and restrictions on the operation of the VLTs remaining.
As well, provinces required that funds from VLT revenues be
directed at organizations that address gambling disorders, and
instituted responsible gaming measures as part of VLT programs.6
The only province which sought public input into the operation
of such VLTs on a province-wide basis was New Brunswick.
Shortly after implementing its VLT network in December 1990,

“Where controversy has emerged concerning the
expansion of gaming or concerning the integrity of
existing gaming, the provincial governments have, for
the most part, attempted to manage the situation by ad
hoc changes to gaming operations without seeking to
gauge public opinion in an organized manner.”
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“While needing the non-tax revenues generated by
lawful gaming, provincial governments have been
understandably reluctant to engage in public debate
about the pros and cons of gaming.”
the government of New Brunswick conducted public surveys
on VLT operations from 1992 to 1996. Recommendations
derived from these surveys resulted in amendments that
curtailed the V LT program in 1999, and in 2002 the
provincial government took over operation of the VLT
network from private entities and held a referendum which
gave the electorate the option of ending the VLT program in
its entirety. The public opted to retain the status quo.7
In Alberta, local plebiscites were held concerning whether
to remove VLTs placed in various municipalities under
provincial authority. A number of municipalities voted to
remove VLTs, while the majority elected to retain them. The
provincial government enacted legislation to give effect to
these local plebiscites, and defended that legislation against
years of litigation from VLT operators.8
The other provinces 9 made the decision to implement
VLT networks, and to limit and cut back on those networks,
without direct or indirect public input.10 Decisions were
made based upon interest group and media pressures, such
that open public debate on issues relating to gaming never
occurred.
In light of Professor Rose’s observation that “Waves” of
legalized gaming come crashing down in response to scandals,
it is important to note the scandal that struck provincial ticket
lottery operations across Canada in 2007. A number of cases
emerged in which lottery tickets retailers were alleged to have
stolen winning tickets from customers after being asked to
check those tickets against the winning numbers. A great
deal of bad public relations emerged from these incidents,
in large part because the issue was not addressed publicly
by any of the provincial lottery corporations until they were
forced to do so by a combination of lawsuits, an investigation
by the CBC’s Fifth Estate and an investigation by Ontario’s

Ombudsman, Andre Marin. The recommendations made
in the Ombudsman’s report in 2009 were adopted by the
Ontario government, and other provincial governments
implemented similar reforms. At no point was the electorate
of any province asked to determine the future of the ticket
lottery program.
In relation to casino gaming, the province of Ontario has
recently undergone the experience of attempting to expand
casino locations in the province. Because Ontario already
has 27 casinos and slot locations at horse race courses across
the province, some might have believed that casino gaming
was generally accepted as legitimate across the province.
However, the Ontario electorate has never been asked to
consider issues relating to the future of casino gaming on
a province-wide basis. No plebiscites have ever been held,
except locally, and no provincial election has ever been held
in which gaming was debated as a major issue. The debate
in Toronto accordingly had to proceed from first principles,
with many city councilors reiterating anti-gaming arguments
no different than those which might have been made 20 years
previously, when casinos were first being planned in Ontario.
On May 21, 2013, Toronto City Council voted against any
expansion of gaming in the City by a vote of 40-4.
The Toronto City Council vote occurred days after the
Ontario provincial government dismissed the chairman of
the Ontario Lottery and Gaming Corporation (“OLG”),
resulting in the entire OLG board resigning in protest,
reportedly over differing opinions as to how the policy set
forth in an OLG document entitled “Modernizing Lottery
and Gaming in Ontario”11 was being carried out. 12 In the
face of opposition from interest groups and unfavourable
media attention, some have speculated that the entire policy
may be severely curtailed.

1. Rose, I. Nelson. Gambling and the Law. Hollywood: Gambling Times, 1986.
2 See i.e. Proceedings, Standing Committee on Legal and Constitutional Affairs, Senate, 33rd Parl., 1st Sess.,
December 12, 1985, Appendix “Leg-31-B” (Letter from the Honourable John C. Crosbie to the Honourable Ian
Scott, dated November 27, 1985), pp. 31A:3 – 31A:4.
3 Rose, I. Nelson, “The Rise and Fall of the Third Wave: Gambling will be Outlawed in Forty Years,” in
Gambling and Public Policy: International Perspectives (1991), William Eadington and Judy Cornelius, eds.,
available at http://www.aproundtable.org/news.cfm?issuecode=casino&news_ID=1288.
4 Rose, I. Nelson (2010) “Gambling and the Law: The Third Wave of Legal Gambling,” Jeffrey S. Moorad
Sports Law Journal: Vol. 17: Iss. 2, Article 5. Available at: http://digitalcommons.law.villanova.edu/mslj/vol17/
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5 Ibid.

6 “VLT Gaming in Canada,” prepared by HLT Advisory for the Canadian Gaming Association, March
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9 Nova Scotia, Newfoundland & Labrador, Prince Edward Island, Quebec, Manitoba and Saskatchewan.
Ontario and British Columbia never implemented VLT networks.
10 Supra note 6.
11 Available at http://www.olg.ca/assets/documents/media/strategic_business_review2012.pdf.
12 “Ontario’s gambling modernization plan in question after Paul Godfrey fired,” by Matthew Coutts, Yahoo!
News Canada, The Daily Brew, May 17, 2013, available at http://ca.news.yahoo.com/blogs/dailybrew/ontariogambling-modernization-plan-paul-godfrey-fired-163953299.html.
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W hile needing the non-ta x revenues generated by
law ful g aming, prov incial gover nments have been
understandably reluctant to engage in a public debate
about the pros and cons of gaming. However, it may be
that because that public debate has been avoided, the
legitimacy of gaming in Canada rests upon uncertain
g round. Scandals such as those which struck ticket
lotteries towards the end of 20 0 0s, and more recent
modernization plans relating to casino gaming, might
have presented fewer public relations challenges if an
opportunity had been given for public input before the
scandals emerge or the plans are unveiled.
The experience of recent years indicates that it may
be a critical mistake to believe that the many gaming
opportunities that ex ist in Canada ref lect a general
acceptance of the idea that gaming is just another form
of entertainment. Gaming has been regarded as a vice
in many cultures for many centuries, and within human
memory it was all but entirely illegal in Canada. One
cannot assume that public attitudes towards gaming
have been entirely altered by the “responsible gambling”
a d ver t i si n g c a mp a i g n s o f t h e pr o v i n c i a l l o t t er y
commissions. CGL

Michael Lipton has served as senior counsel on gaming law matters for
over 20 years, regularly representing governments, lottery corporations,
and gaming equipment suppliers/manufacturers and counseling licensees
throughout North America on gaming compliance issues. Michael is a
founding member of the International Masters of Gaming Law and a past
President. He was recognized by his peers for inclusion in Best Lawyers in
Canada and by Chambers Global for his expertise in gaming law from
2008 to 2012. He is editor of Canadian Gaming Lawyer Magazine,
has authored many articles in gaming publications, and has spoken at
conferences throughout the world. Michael Lipton is a Senior Partner at
Dickinson Wright LLP and Head of the Canadian Gaming Law Group
and can be reached at 416.866.2929 or mdliptonqc@dickinsonwright.com.
Kevin Weber has practiced gaming law for his entire 15-year career. He is a
prolific author and speaker on gaming issues. A member of the International
Masters of Gaming Law, he has been recognized by Chambers Global
and Best Lawyers in Canada as a pre-eminent expert in gaming law.
In his practice, he guides clients through compliance issues with gaming
regulators, and provides opinions on all matters relating to the lawful
operation of gaming, both land-based and online. He advises clients on
business immigration matters, facilitating cross-border transfers of personnel
for companies in multi-jurisdictional industries such as gaming and can be
reached at 416.367.0899 or kweber@dickinsonwright.com.

Why take a chance?
At Dickinson Wright, we guarantee a full house of experienced
gaming attorneys - more than 25 lawyers who actively represent
gaming interests from strategically located offices in Washington,
D.C., Toronto, Phoenix, Detroit and Lansing.

Pictured here, clockwise from top left:
Robert W. Stocker II, Michael D. Lipton,
Peter H. Ellsworth, Dennis J. Whittlesey
Robert W. Stocker II and Michael D.
Lipton are Tier I gaming attorneys in
Chambers Global and all four lawyers
pictured here are listed in Best Lawyers.

We provide a full range of highly sophisticated legal services
addressing the complex array of commercial gaming issues, as
well as issues unique to Native American and First Nations casinos
and related facilities - another reason Dickinson Wright has
earned its superior international reputation.
Contact:
Michael D. Lipton Q.C. at mdliptonqc@dickinsonwright.com
Robert W. Stocker II at rstocker@dickinsonwright.com
Dennis J. Whittlesey at dwhittlesey@dickinsonwright.com
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